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The War Rev- 
enue Bill. 


The probable expendi- 
tures to be made on ac- 
count of the war from now to the close 
of the next fiscal year, June 30, 1899, 
(should it last so long) as recently stated 
by Mr. Allison in the Senate, based on 
estimates by the War and Navy depart- 
ments, are $379,192,000, these figures 
not including what might be needed in 
addition by extraordinary exigencies or 
situations; the likelihood being that the 
war while it lasts will cost more than a 
million dollars a day. 

With the object to provide sufficient 
extra revenue to carry on the war up to 
July 1, 1899, a bill to provide ways and 
means to meet war expenditures (H, R. 
1oloo) popularly known as the War Reve- 
nueBill, originated in the House of Rep- 
resentatives, and is now pending in the 
Senate, which body is considering a 
number of proposed amendments and 
additions and, by the time this para- 
graph reaches the reader,definite action 
may have been taken on the measure. 
We will trace the history of its provis- 
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ions down to the present writing. The 
bill as it passed the House provided: 


1. Additional internal revenue 

taxes, estimated in round 

numbers to yield.......... $100,000,000 
. Issue of 3 per cent. certifi- 

cates of indebtedness, pay- 

able in one year...-.c.ccee $100,000,000 
. Issue of 3 per cent. bonds, 

payable after I0 years at 

government option, not to 


exceed 20 years 500,000,000 


The principal items of the House bill 
for raising $100,000,000 extra taxes were 
an increase of the tax on malt liquors 
and beer of $t per barrel, with 5 per 
cent. rebate to producers and manufac- 
turers; also various taxes on raw and 
manufactured tobacco—tiz cents per Ib. 
instead of 6 cents on tobacco, $4 per 
thousand instead of $3 on cigars, and 
doubling the tax on cigarettes. The 
authors of the bill estimated that the in- 
creased taxes on liquor and tobacco 
would give an increased revenue of $60,. 
000, 000. 

To afford the remaining estimated 
revenue, they embraced in the bill two 
stamp schedules, Schedule A providing 
for adhesive stamps on checks, bills, 
notes, etc. and Schedule B providing 
for placing an adhesive stamp upon all 
proprietary patented articles. The es- 
timated revenue to be derived from these 
two schedules was $30,000,000. The 
bill as it came from the House also pro- 
vided a tonnage tax, estimated to yield 
$3,000,000. 

The foregoing will give a general idea 
of the measure proposed by the House. 
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The Senate Committee on Finance have 
made radical changes in the bill, and it 
has been reported to the Senate with 
two divergent plans for raising revenue, 
advocated by a majority and minority 
of the committee respectively, and each 
plan finding supporters on the floor of 
the Senate. In brief, the majority of 
the committee object to raising money 
upon bonds, An outline of the propos- 
ition is: 
I. Increase the amount to be 


raised by taxation to 
or over 

2. Coin the seigniorage and 
issue silver certificates 

3. Issue additional greenbacks 


$200,000,000 


42,000,000 
150,000,000 


The plan of the minority contem- 
plates: 


1. Raise by taxation 

2. Authorize secretary of trea- 
sury to borrow from time to 
time for the purpose of war 
expenses and no other 

. Also to borrow from time to 
time as exigencies may arise 
to meet public expenditures 
and issue certificates there- 
for bearing 3 per cent. int. 


$150,000,000 


300,000,000 


190,000,000 


Confining ourselves to the “‘tax’’ por- 
tion of the measure in view, and speak- 
ing in round numbers, the Senate Com- 
mittee, both branches, increase the 
House tax $50,000,000, while the ma- 
jority propose additional subjects of 
taxation of $50,000,000 or $75,000,000 
more, not concurred in by the minority, 
which provisions are now the subject of 
debate on the floor of the Senate. 

Among the taxes added by the Senate 
Finance Committee to raise the tax rev- 
enue to $150,000,000, are a special tax 
on banks and bankers, estimated to 
yield $2,500,000; brokers, $1,500,000; 
theatres, exhibitions, etc. $1,800,000; 
and many other subjects of taxation 
either added or changed. The following 
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list was submitted to the Senate by Mr. 
Allison of the Finance Committee when 
the bill was reported as being ‘‘a care- 
ful estimate of what the bill will pro- 
duce under our amendments which were 
not objected to except as to matters of 
detail.” 
Tax on 

Fermented liquors 

Tobacco and snuff 

Cigars and cigarettes 

Manufacturers and dealers in to- 


$ 58,906,120 
43,840,560 
17,340,382 


ERE Roca aay ae er 

Brokers, money and pawn 

Brokers, commercial 

Theaters, circuses and other ex- 
hibitions 

Bowling alleys & billiard tables. 

Stamp Taxes: 

Sales of stocks, bonds, merchan- 
dise, etc 

Bank checks 

Bills of exchange [inland] prom- 
issory notes, etc.......... 

Bills of exchange [foreign] 
ers of credit, etc 

Express and freight,covering all 
bills of lading 

Life insurance 

BOE, civicictnecennsseensnee 

All other in schedule B, includ- 
ing tax on receipts, say 

Proprietary preparations 
perfumery 

Chewing gum 

Legacies and successions 


10,000,000 
5,000,000 


1,500,000 


let- 


500,000 


10,000,000 
I 226,323 
2,041,599 


28,000,000 

and 
20,000,000 
1,000,000 
9,275,475 


a ee 


Add to the above the revenue from 
taxes unchanged on the basis of 


receipts for year 1897: 

Spirits 

Brewers [special tax] 

Retail dealers in malt liquors... 
Wholesale dealers ‘* ‘> 
Oleomargarine 1,034,029 
Filled cheese..... SP ey err 18,992 
Bank circulation 85 


375,383 


$215,033,069 


82,008,542 
160,927 
191,071 
278,801 


Total estimated revenues 
Less revenues for 1897...... 


299, 100, 899 
146,619,593 


Provided by the bill H.R. 10,100 $152,481,306 
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In addition to the above, the major- 
ity of the committee have placed in the 
bill, amendments not concurred in by 
the minority, which, it is estimated, will 
yield, if adopted, $75,000,000 over the 
above $152,000,000. These embrace: 

\% per cent. on gross receipts of trans- 
portation and express companies, esti- 
mated to yield $5,000,000; same on tele- 
graph and telephone companies, amount 
not estimated; same on all fire and life 
insurance companies, to yield two or 
three million dollars; same on gas and 
electric companies; a tax of 1% of one 
per cent. on deposits of banks, estimat- 
ed to yield $15,000,000; and also a tax 
of % per cent. on the gross receipts of 
every corporation, large or small, of 
every name and nature, estimated to 
yield between $40,000,000 and $45,000,- 
000. 

The above summary, we trust, will 
give the reader a fairly complete idea of 
the scope and status of the measure 
which, at this writing, is being debated 
in the Senate—only adding that the 
House tonnage tax was expunged from 
the bill by the Senate Committee on 
Finance. Probably before the ink of 
the presses becomes dry, many changes 
of detail will have been decided upon, 
and the fate of the two important 
amendments designed to tax bank de- 
posits and gross receipts of corporations 
definitely settled. 


If the above scheme of taxation pro- 
posed by the majority of the finance 


committee, should be adopted in its 
entirety, the banks would be subject to 
four different varieties of tax; (1) on all 
checks, drafts, letters of credit, issued 
by them; (2) special license tax on cap- 
ital, $2 per $1,000, minimum $100; (3) 
/, per cent. on deposits; and [4] as 
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corporations, 4% per cent. of gross re- 
ceipts. 

While the banks are doubtless ready 
and willing to pay their full share of war 
taxation, the above, taxen as a whole, is 
disproportionate and unfair and should 
be considerably modified. The stamp 
tax on checks is shared in by everybody 
who draws a check and is, probably,not 
open to objection. The special license 
tax on capital employed applies to unin- 
corporated as well as incorporated banks, 
and may be passed without comment, 
But the tax of 4 per cent. on deposits 
seems too much at this early stage of 
war operations, while the 14 per cent. on 
the gross receipts of corporations is 
manifestly inequitable in general, as it 
makes all corporations pay a heavy sum, 
simply for the privilege of being cor- 
porations, not shared in by competing 
partnerships or individuals, and is fur- 
ther inequitable in its particular appli- 
cation to banking corporations as it 
would duplicate the taxation upon each 
bank, already taxed by reason of receipt 
of deposits. 

In another part of the Journal we pub- 
lish an outline of the federal civil war 
taxes on banks and bankers, embracing 
the tax on capital, circulation, deposits 
and dividends, but not including the 
stamp tax on checks, as that did not 
apply to, banks alone. Also a special 
extraction of the statutes, by a savings 
bank officer, showing how the savings 
banks were taxed. From this it will be 
seen how, in '62, taxation began in a 
small way with a 3 per cent. tax on divi- 
dends; then in ’63 the national banks 
were organized and taxed on their cir- 
culation; and also a tax of % per cent. 
imposed upon the deposits of all banks, 
except savings banks. Then in ‘64 the 
tax on deposits was increased to % per 
cent, and the capital of banks was also 
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subjected to the % per cent. tax. In 
’65 the deposits of savings banks, which 
theretofore had been exempted, were 
made subject to the '% per cent. tax, 
which was modified as to them, in '66; 
in which year, also, a special license 
tax on capital employed in banking, 
similar to that now proposed,was levied. 
In ’70 the dividend tax, which in '64 had 
been raised to 5 per cent. was repealed ; 
in ’72, a further modification of the tax 
on savings bank deposits was made; 
but it was not until ‘83 that the tax on 
deposits and capital of all banks was 
removed. 

The outline we have published gives 
an interesting view of the rise and fall of 
civil war taxes on the banking interests 
according to the exigencies of the gov- 
ernment; but between then and now, it 
must be remembered, there is a vast 
difference, both with reference to the 
necessities of the government on the one 
hand and the earning capacity of the 
banks on the other, and with the war in 
operation less than two months, we have 
not reached that urgency which would 
call for the imposing of extra heavy bur- 
dens upon particular interests, not shared 
in by all, such as were imposed in civil 
war times only after the war had pro- 
gressed for a much longer period and 
the government had been reduced to 
sore financial straits, and when banks 
were earning a much higher rate of 
interest on their deposits than at pres- 
ent. 

To illustrate how this 4 per cent. 
tax on deposits will operate upon the 
banks, a bank whose deposits are 

100 million will pay $250,000 

5° " ad ws $125,000 
- ss m $25,000 
$2,500 
and this will apply tothe savings banks. 
The total estimated revenue from this 


Io 


” ” ” 


I 
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source is $15,000,000, based on deposits 
of $6,000,000,000, in banks, savings 
banks, and trust companies. As the 
tax is on deposits “fof money” and as 
there is, all told, only between 1,600 an? 
1,700 million dollars of circulating me~ 
dium in the United States, embracing 
money of all kinds, it is plain that, if 
we consider the money itself as the basis 
upon which the tax is measured, the 
taxes thus withdrawn from the banks 
would be four-fold what they ought to 
be, Without going into an exhaustive 
analysis of this, the custom, known to all 
banks, by which A bank keeps part of 
its deposits with B, B with C and C with 
D, each figuring in the same money, as 
part of its deposits, is partly explana- 
tory. 

To illustrate how a tax on bank de- 
posits differs from a tax on liquor, to- 
bacco or any other product subject to 
sale, the amount of the tax on all such 
products is added to the price by the 
seller and is paid by the consumer. 
Hence every one who uses beer, tobacco 
or other taxed merchandise, the banker 
included, is reached by this tax, and 
taxation of this character isa widespread 
and equitable distribution of the burden 
of taxation among all classes. But the 
tax on bank deposits cannot be added to 
the price of money—the rate of interest 
is fixed by law and cannot be increased. 
Hence the tax must be borne by the 
bank itself. In this sense, it is a special 
burden on a particular interest, and 
should not be resorted to until the re- 
sources of general taxation have been 
exhausted. During the civil war when 
the rate of interest was much higher and 
profits greater, such taxes were imposed 
upon the banks as matter of urgent ne- 
cessity and were then severely felt; but 
the government is not now in such finan- 
cial straits, and drawing conclusions 
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from the analogies of the past, the time 
would hardly seem ripe to impose such 
severe taxes upon special interests,when 
ample might be raised by more general 
taxation bearing on all classes. This is 
true not only of the taxation of banks 
with respect to their deposits, but also 
of corporations with respect to their 
gross receipts. Both of these proposed 
taxes seem excessive and the exigency 
not now existing for their imposition. 

It remains to be seen in what shape 
the war revenue bill will emerge from 
the Senate. 


We publish an interest- 
ing decision by the St. 
Louis Court of Appeals 
deciding, among other things, the legal 
effect of an agreement signed by a bank 
depositor at the time he receives from 
the bank his paid and cancelled checks, 
with statement of account, that he will 


Depositor’s signed 
agreement limiting 
time he will make 
claim for errors, 


make claim for any error within ten days 
thereafter, and whether it debars the 
depositor from claiming the amount of 
a forged check, paid and deducted from 
his account, where his first notification 
and demand is made five weeks after his 


receipt of checks from the bank. Sign- 
ed agreements of this nature are quite 
common, yet it is very rarely that a case 
between bank and depositor involving 
their construction gets into court; hence 
many bankers will read, with interest, 
the view which the court at St. Louis 
takes of their effect. 

The case in question arose out of a 
check,on which the depositor’s signature 
had been forged, and the well-known 
rule that a bank is bound to know its 
customer’s signature and must lose the 
amount paid on a forgery thereof, is 
applied, fixing the loss primarily upon 
the bank. But then,the further element 
entered that the depositor had agreed to 
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make claim for errors within ten days» 
and had not done so for five weeks. 
What effect, if any, did this have in 
shifting the loss? The court takes the 
view that the depositor thereby assumed 
a duty to examine his account and make 
claim for errors within ten days, and 
failing so to do, was guilty of a neglect 
of duty towards the bank. But this 
neglect of duty, of itself, is held insuffi- 
cient to transfer the loss from bank to 
depositor; the court declares it will only 
have such effect when, in consequence 
thereof, the bank suffers loss, and fur- 
thermore, the bank must prove actual 
loss, as a result of not receiving notice 
of the forgery and claim for the error 
within the time agreed—the loss will 
not be presumed. Unless the bank can 
affirmatively prove that between the ten 
days when it was entitled to notice and 
the end of the five weeks when it re- 
ceived it, it was in a position to recover 
the money, and afterwards was not, the 
loss will stay where it originally fell. 

Such in brief is the view of the depos- 
itor’s obligation taken by the St. Louis 
Court of Appeals. 

Concerning the duty which a depos- 
itor owes his bank to examine returned 
checks and notify the bank of errors, 
irrespective of agreement, the view of 
the St. Louis Court of Appeals is at 
variance with the rule as laid down in 
New York and some other states. The 
St. Louis Court declares that a depositor 
owes the duty to his bank to examine 
returned vouchers and give notice of 
errors, if found incorrect, within a rea- 
sonable time, although there is no writ- 
ten agreement upon the subject. The 
New York Courts, however, are not so 
liberal and have repeatedly declared that 
a depositor is under no duty to examine 
returned checks with a view to detecting 
errors—the bank must look out for this 
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itself and not make any mistakes. We 
think the St. Louis view more in conso- 
nance with justice and fair dealing. 


Bank receiving draft j j = 
upon debtor Por cel, Ve publish this num 


lection. ber an interesting Ne- 
braska decision showing a bank guilty, 
not only of negligence but of bad faith, 
in handling and delaying payment of a 
draft received for collection from a cor- 
respondent upon a local debtor who was 
in a failing condition, while obtaining 
payment from him of its own debt. The 
bank is held liable to its principal for 
the amount of the draft, and the latter is 
not bound to prove, beyond question 
that the draft would otherwise have been 
paid, but only a reasonable probability. 
This case opens up an interesting field 
of speculation concerning the duty of a 
bank when it receives a draft upon one 
one who is its own debtor, in any case 
where the drawee happens to be in a 
shaky financial condition. Clearly it 
would seem that the bank could not 
serve two masters, any more than a law- 
yer could serve two clients having ad- 
verse interests; yet the situation must 
be a very frequent one as the bank is 
bound to be a creditor of every borrow- 
ing business man in the locality. 
According to the view of the law taken 
in the Nebraska case, it seems to be rec- 
ognized as a general proposition that a 
bank, which receives a collection upon 
its own debtor who is in a weak financial 
condition, will be entitled to gain a pre- 
ference in payment of its own debt over 
drafts sent to it for collection by a third 
party, Certain cases are cited by the 
court which illustrate this. But, of 
course, the bank should at once wire its 
principal, making him acquainted with 
thesituation, and asking for instructions 
as to turning the dratt over to an inde- 
pendent collector. It could not retain 
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the draft and play the part of duplicity 
by pretending to collect it, while at the 
same time postponing its collection in 
the interest of its own debt. Itis for this 
latter procedure that the Nebraska court 
mulcts a bank in the State, the amount 
of an unpaid draft sent by acorrespond- 
ent and held and postponed until it was 
too late to do anything with it, the bank 
meanwhile arranging to secure its own 
debt. 





Registered Cur- The following regulation 

rency Packages. requiring banks and trust 

companies to send to 

the postoffice for registered packages 

containing currency, is published as of 
current interest: 


Amended Section 1111 of the Postal Laws and 
Regulations. Desk Deliveries of Extremely 
Valuable Registered Mail. 

Post Office Department, 
Office of Postmaster General, 
Washington,D.C., March 11,1898. 

Order No. 76. 

Section 1111, Postal Laws and Regulations, 
edition of 1893, is hereby amended so as to read 
as follows: 

Postmasters at free delivery post offices must, 
unless requested to the contrary by addressees, 
deliver by carriers all registered letters and par- 
cels addressed to street and number, or to par- 
ties whose street address is given in the city 
directory: provided, however, that such delivery 
shall not extend to registered packages and let- 
ters addressed to banks, trust companies, and 
moneyed institutions, known to, or reasonably 
presumed by, the postmaster to contain large 
sums of money, or securities, the delivery of 
which cannot be made by carriers without un- 
usual risk or danger, but in such cases the 
addressee shall be notified by the postmaster to 
call at the post office and receive and receipt for 
the same. : 

If the addressee is a box-holder, all of his 
registered mail should be held for desk-delivery, 
unless he specially requests such matter to be 
delivered by carrier, when it may be so done if 
not incompatible with the provision herein con- 
cerning letters and packages of extraordinary 
value. 

Registered matter of the third and fourth 
classes shall have preference of delivery over 
matter of the same class not registered. 

Postmasters are required to encourage desk’ 
deliveries of registered matter, especially where 
the number of registered pieces to be delivered 
is considerable, or where, for other important 
reasons, such deliveries are desirable. 

Carriers should receipt for registered letters 
and parcels upon the Delivery Book, or other- 
wise when speciaily directed by the Depart- 
ment. James A. Gary, Postmaster General. 
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A cause of annoyance to the banks by reason of the absence of a law providing for the ma- 
turity of commercial paper existing before the enactment of any special holiday law, and failing 


due on the holiday. 


Special holidays in New York State 
have been created with considerable fre- 
quency in recent years. Going back to 
1892 we have October 12, 1892, the gooth 
anniversary of the discovery of America, 
made a holiday by a law which took ef- 
fect April 18th of that year. In 1893, 
by act taking effect April 8, the 27th of 
April, 1893, the day of the naval parade 
in New York harbor, was made a holi- 
day. Exactly four years later, the 27th 
of April, 1897, General Grant’s birthday, 
was made a holiday in the counties of 
New York, Kings, Queens and West- 
chester, by acts which became laws 
March 22, 1897 (as to New York, Kings 
and Westchester) and April 23, 1897 (as 
to Queens county). Coming down to 
the present year, the 4th day of May, 
the day commemorative of the new 
charter, was made a holiday in the five 
counties constituting Greater New York 
by law which took effect March 25th. 

The design of each of these various 
enactments has been to commemorate 
or celebrate some important historical 
event, and to set apart aday upon which 
the people might abstain frem the la— 
bors and cares of business, and join in 
the commemorative exercises, or the 
celebration, or indulge in general rec— 
reation. This object, doubtless, has 
heen accomplished [if we except Char- 
ter Day] as to the greater portion of the 
community, but one important class, the 
bankers, have been subjected to some 
disadvantages by reason of the absence 
of a complete scheme of legislation, 
broad enough to make the day set apart 
a complete holiday as to them, as well 


How the New York legislature may readily remedy the defect for the future. 


as to others. The 1898 legislation, and 


action of the bankers thereon, may be 
cited as illustrative. 


The following became a law March 25, 
1898: 

Chap. 118. An actin relation to the fourth of 
May, 1898, to be known as Charter Day, and 
making ita holiday. Became a law March 
25, 1898, with the approval of the Governor. 
Passed, a majority being present. 

The People of the State of New York, repre- 
sented in Senate and Assembly, do enact as 
follows: 

Section 1. The 4th of May, 1898,to be known 
as Charter Day, is hereby designated a public 
holiday in and for the counties of New York 
Kings, Queens, Richmond and Westchester,and 
shall for all purposes whatever in respect to the 
presenting for payment or acceptance and of 
the protesting and giving notice of the dishonor 
of bills of exchange,bank checks and promissory 
notes, be treated and considered as the first 
day of the week, commonly called Sunday. All 
such bills, checks and notes otherwise present- 
able for acceptance and payment on such _ holi- 
day within said counties shall be deemed to be 
payable and presentable for acceptance or pay- 
ment On the secular business day next ensuing 
such holiday. And provided further, that when 
any person shall receive forcollection any check, 
bill of exchange, or promissory note due and 
presentable for acceptance or payment on such 
4th day of May, within said counties, such per- 
son shall not be deemed guilty of any neglect 
or omission of duty nor incur any liability in 
not presenting for payment or acceptance or 
collecting such check, bill of 
promissory note on that day. 

Sec. 2. This act shall take effect immediate- 
ly. 


The following circular was issued 


from the clearing house to the banks on 
April 3oth: 


exchange or 


Tue New York CLearinc House, 
77 Cedar St., N. Y., April 30, 1898. 
Dear Sixn:—The Clearing House Committee 
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herewith send for ycur information the follow- 
ing synopsis of the opinion of counsel as to the 
treatment of commercial paper falling due on 
May 4th, 1898. 

Chapter 118 of the Laws of 1898 (a copy of 
which was sent to you on the 4th inst.) taking 
effect March 25th, 1898, made the 4th of May, 
1898 (the day commemorative of the new 
charter), a holiday, 

By the provisions of this act, all bills, checks, 
and notes falling due May 4th are payable and 
presentable for acceptance or payment, on May 
5th, 1898. 

But, this act does not apply to bills, checks 
and notes made BEFORE the Act took effect, 
which was immediately, (March 25th), and such 
bills, checks and notes are payable and present- 
able for acceptance or payment on May 4, 1898, 
therefore requiring the attendance of sufficient 
force at each bank to present and pay any such 
items. 

The clearing house, however, will be closed 
on May 4, 1898. 

By order of F. D, TAPrEN 
Chairman Clearing House Committee. 
WILLIAM SHERER, Manager. 


While we do not exactly catch the 


drift of the last cited clause in its rela- 
tion to ‘‘checks,”’ and fail to see why a 
sufficient force would have to be at the 
bank on a holiday to present and pay 
**checks” made before the act took effect, 
or why such checks should be present- 
able or payable on the holiday if the 
bank was closed, the unsatisfactory sit- 
uation in which the banks are placed 
with respect to bills and notes made be- 
fore the passage of such special holiday 
legislation and maturing on the holiday, 
is obvious. The laws creating three of 
the four holidays above enumerated, took 
effect less than 60 days, and in one in- 
stance less than 30 days, before the-day 
set apart as a holiday. Hence, on three 
special holiday occasions, all 60-day 
paper, and in one instance all 30-day 
paper as well, talling due on the day 
specified, has been outstanding at the 
time of the passage of the special holi- 
day acts, and according to the prevailing 
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legal opinion, the day of its maturity 
has been unchanged thereby. 

To briefly summarize the disadvan- 
tages to bankers attendant upon the ex- 
isting situation, 

1. Whenever a special holiday is cre- 
ated, the fact that the maturity of bills 
and notes made before the passage of 
the holiday law and maturing on the 
day named, is unchanged,and that such 
paper is presentable and payable on the 
holiday, subjects bankers to the incon— 
venience of keeping open for this special 
business, as to which the day is not a 
holiday. 

2. But of greater importance still, in 
its bearing upon the necessity of legis- 
lative remedy,is the fact that a minority 
of bankers hold the belief, as has been 
expressed in banking circles with refer- 
ence to this month’s special holiday, that 
the maturity of a// paper—whether made 
before or after the taking effect of the 
special holiday law, and falling due on 
such day—/és changed thereby and the 
day of payment in all cases is the fol- 
lowing day. Without here undertaking 
a discussion whether this belief is, or is 
not, warranted in law, the potent fact is 
that the enactment of special holiday 
legislation, under the general laws as 
now constituted, is sufficient to cause 
doubt, uncertainty, differences of opin- 
ion and warm discussion in banking 
circles as to a matter of the highest im- 
portance to have absolutely certain and 
free from doubt, namely, the precise date 
of maturity of bills and notes existing at 
the time any special holiday law takes 
effect; for if mistake is made on this 
point, and paper is presented either one 
day earlier or one day later than the 
lawful day of maturity, the ability to 
hold indorsers and drawers, whose lia- 
bility is contingent upon presentment on 
the exact day of maturity, is lost, and 
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thousands of dollars will be imperilled. 

To clear up all this doubt and uncer- 
tainty, and to enable banks to absolute- 
ly close their doors hereafter, upon the 
enactment of future special holiday leg— 
islation—or upon the first observance of 
any newly created general holiday— 
there would seem a simple remedy, by 
amendment of the existing law. 

Without tracing the history and 
changes in the phraseology of holiday 
legislation in the state of New York 
York from its inception in 1849 to the 
present, the existing law governing the 
subject will be found in Section 24 of 
Chapter 1 of the General Laws, known 
as the ‘Statutory Construction Law,” 
and in Section 145 of Chapter 50 of the 
General Laws, known as the ‘‘Negotia- 
ble Instruments Law.” 

Section 24 [the amended form of 
which took effect October 1, 1897] of the 
Statutory Construction Law, provides 
as follows: 


Sec. 24. Public Holidays; Half-Holi- 
days.—The term holiday includes the 
following days in each year: The first 
day of January, known as New Year's 
day; the t2th day of February, known 
as Lincoln’s birthday; the 22d day of 
February, known as Washington’s 
birthday; the thirtieth day of May, 
known as Memorial day; the fourth 
day of July, known as_ Independ- 
ence day; the first Monday of Septem- 
ber, known as Labor day; and the 
twenty- fifth day of December, known as 
Christmas day; and if either of such 
days is Sunday, the next day thereafter; 
each general election day, and each day 
appointed by the president of the Unit- 
ed States or by the governor of this 
state as a day of general thanksgiving, 
general fasting and prayer, or other 
general religious observances. The term 
half holiday, includes the period from 
noon to midnight of each Saturday 
which is not a holiday. The days and 
half days aforesaid shall be considered 
as the first day of the week, commonly 
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called Sunday, and as public holidays or 
half holidays, for all purposes whatso— 
ever as regards the transaction of busi- 
ness in the public offices of this state, or 
counties of this state. On all other 
days and half days, excepting Sundays, 
such offices shall be kept open for the 
transaction of business. 

Section 145 of the Negotiable Instru- 
ments Law, which also took effect Oct- 
ober 1, 1897, provides: 

Sec, 145. Every negotiable instrument 
is payable at the time fixed therein with- 
out grace. When the day of maturity 
falls upon Sunday or a holiday, the in- 
strument is payable on the next succeed- 
ing business day. Instruments falling 
due on Saturday are to be presented for 
payment on the next succeeding business 
day, except that instruments payable on 
demand may, at the option of the hold- 
er, be presented for payment before 
twelve o’clock noon on Saturday when 
that entire day is not aholiday. 

The theory upon which the maturity 
of existing negotiable paper is deemed 
unaffected by subsequent special legis- 
lation is this: The constitution prohibits 
the state from passing any law impair- 
ing the obligation of a contract. The 
maker of negotiable paper contracts to 
pay it at the time fixed therein, and the 
indorser contracts that if it is duly pre- 
sented on that day, payment demanded 
and refused, and he duly notified, he 
will himself pay the paper. If, after its 
execution, a law is passed setting apart 
the day of maturity as a holiday, the ef- 
fect of which is to postpone payment of 
commercial paper until the following 
day, the argument is, that such after- 
enacted legislation cannot operate to 
affect or change the day of maturity of 
the paper previously executed, as this 
would be changing or impairing the ob- 
ligation of the maker’s or indorser’s 
contract, without their assent. If the 
legislature could postpone payment one 
day, then they might postpone it one 
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year; but the argument is, they cannot 
do either. 

But it is recognized that if, at the 
time of the execution of the paper, some 
provision of law exists which thereby 
enters into and becomes part of the 
terms of the contract, providing that in 
the contingency that the day of matur- 
ity is thereafter made a holiday, the 
paper shall be payable on the following 
day, payment is lawfully postponed on 
the happening of such event. Thus in 
the existing holiday law, not only are 
certain fixed holidays designated, which 
are in contemplation at the time com- 
mercial paper is executed, but provision 
is also made that the term holiday in- 
includes ‘‘each day appointed by the 
president of the United States or by the 
governor of this state, as a day of gen- 
eral thanksgiving, general fasting and 
prayer, or other general religious ob- 
servances,”” 

Let a sixty day note be made, and 
after its execution, the governor ap- 
point the day of its maturity as a hol- 
iday for any of the purposes stated, its 
payment is postponed, by virtue of the 
general law existing when the note was 
executed, to the following business day. 

But where special holidays are created 
by the legislature, the special law itself, 
according to the best legal opinion, can- 
not change the maturity of existing 
commercial paper payable on the day 
named, and it is thought the existing 
general law is not broad enough to pro. 
vide for and regulate maturities in the 
contingency of subsequently-created 
special holidays. True, section 145 
taken alone, provides that, ‘‘when the 
day of maturity falls upon Sunday or a 
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holiday, the instrument is payable on the 
next succeeding business day” and it 
might be argued that this provision is 
broad enough to embrace after-created 
holidays. But the word ‘‘holiday” in 
this section is defined, controlled and 
limited by section 24 of the Statutory 
Construction Law which enumerates 
certain specified days and half-days, 
and those only. 

It would seem a simple matter to rem- 
edy this defect by the mere addition to 
the general law of a provision designed 
to cover the contingency of special hol- 
idays, and thus provide in advance for 
the maturity of all commercial paper 
which might fall due thereon. The fol- 
lowing suggested amendment to section 
145, indicated in italics, would seem to 
cover the ground, and make all paper, 
whether executed before or after the 
passage of future special holiday laws, 
or of any future law creating a new gen- 
eral holiday, and maturing on that day, 
presentable and payable on the follow- 
ing business day. 


Section 145. Every negotiable instru- 
ment is payable at the time fixed therein 
without grace. When the day of ma- 
turity falls upon Sunday or a holiday as 
now defined by law or which may be here- 
after designated as such by the legislature 
of this state, the instrument is payable on 
the next succeeding business day”’ etc. 


The same result as to special holidays 
might be reached by inserting in section 
24 of the Statutory Construction Law 
defining holidays, after “each general 
election day” the words “‘each day spe- 
cially designated by the legislature of 
this state, with the approval of the gov- 


ernor, to celebrate or commemorate 
some important historical event.” 





CIVIL WAR STATUTES. 


A SKELETON OUTPLINE OF THE 


FEDERAL CIVIL WAR TAXES 


ON BANKS AND BANKERS, 


Embracing taxes on capital, circulation, deposits and dividends. Compiled fromthe U. S. Statutes and de- 
signed to serve the purpose of reference tothe full provisions of the statutes. 


DIVIDENDS. 

July 1, 1862 |37th Congress, Sess. 2, 
Ch. 119] 3 per cent. tax on dividends of 
banks, trust companies, savings banks 
and insurance companies, and on ad- 
ditions to surplus or contingent funds. 
| Repealed and supplanted in 1864]. 

NATIONAL BANK CIRCULATION, 

February 25, 1863 [37 Cong. Sess. 3, 
Ch. 58. Original Nat. Bank act.| Semi- 
annual tax of 1 per cent. on circulation 
of national banks. Not a war tax. [Re- 
pealed and supplanted in 1864]. 


CIRCULATION 


March 3, 1863 [37 Cong. Sess. 3, Ch. 
Tax of one per cent. each half 
year upon circulation of banks, associ- 


AND DEPOSITS. 


ations, corporations or individuals ex- 
ceeding a certain per cent of capital. 

Additional tax one-half of one per 
cent. each half year upon circulation not 
otherwise taxed; tax on natioual bank 
circulation made the same. 

Tax of five per cent. each half year 
upon fractional circulation. 

Tax on banks, associations, corpora- 


tions and individuals, except savings 


banks, of one-eighth of one per cent. 
each half year upon deposits subject to 
draft. 
planted in 1864]. 


check or [Repealed and sup- 


UNDIVIDED PROFITS. 

March 3, 1863 [37th Cong Sess 3, 
Ch. 74]. Banks neglecting to make div- 
idends or additions to surplus as often 
as once in six months, taxed three per 
cent. on profits each six months. [Re 
pealed and supplanted in 1864 | 


CIRCULATION, DEPOSITS AND CAPITAL OF 
NATIONAL BANKS. 
June 3, 1864 [38 Cong. Sess 1, Chap. 
106. The present national bank act. | 
‘In lieu of all existing taxes, every 
association shall pay to the treasurer of 
the United States in the months of Jan- 
uary and July, a duty of one-half of one 
per cent. each half year, from and after 
January 1, 1864, upon the average am- 
ount of its notes in circulation; and a 
duty of one quarter of one per centum 
each half year upon the average amount 
of its deposits; and a duty of one- 
quarter of one per cent. each half year 
on the average amount of its capital 
stock, beyond the amount invested in 
United States bonds.” : 
CAPITAL, CIRCULATION, DEPOSITS, DIVI- 
DENDS AND UNDIVIDED PROFITS OF 
BANKS OTHER THAN NATIONAL BANKS, 
June 30, 1864 [38 Con. Sess. 1, Ch. 
73] 


banks, and associations, companies or 


Taxes as follows upon persons, 


corporations engaged in banking,except 
national banks and savings banks hav- 
ing no capital stock, 

Tax of one twenty-fourth of one per 
cent each month upon deposits. 

Tax of one twenty-fourth of one per 
cent. each month upon capital beyond 
amount invested in U, S. bonds, 

Tax of one-twelfth of one per cent, 
each month upon circulation, 

Additional tax of one-sixth of one 
per cent, each month upon circulation 
beyond go per cent, of capital. 

lax of 5 per cent, on dividends of 
banks, trust companies, savings banks 
and insurance companies, and on addi- 
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tions to surplus or contingent funds; 
and on amount of profits for six months 
where no dividend or addition to sur 
plus by bank. 


DEPOSITS OF SAVINGS BANKS. 
March 3, 1865 [38 Cong, Sess. 2, Ch. 
78] Exception of savings banks removed 
and tax on deposits imposed by Chap, 
173, June 30th, 1864, above cited, made 
applicable to savings banks 


SMALL DEPOSITS AND DIVIDENDS OF SAV 
INGS BANKS EXEMPTED, 

July 13, 1866 [39 Cong. Sess. 1 Ch. 
184] Savings banks and kindred insti- 
tutions, having no capital, exempted 
from so much of tax on deposits as are 
invested in United States securities and 
on all deposits less than $500 made in 
the name of any one person. 

Also proviso than annual or semi- 
annual interest paid savings bank de- 
positors, not to be considered as divi- 
dends subject to five per cent. tax, 


SPECIAL TAX, 
July 13, 1866 [39 Con. Sess. 1, Ch 
184]. Special tax on banks and bank- 
ers, except savings banks, of $100. on 
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capital employed up to $50,000 and $2 
for each additional $1,000. 


DIVIDEND TAX REPEALED. 

July 14, 1870 [44 Con. Sess. 2, Ch. 
255] Taxes upon dividends of banks, 
trust companies, savings institutions and 
insurance companies repealed after Aug 
1, 1870. 

INCREASED EXEMPTION SAVINGS BANK 
DEPOSITS. 

June 5, 1872 [42 Con, Sess. 2 Ch 315] 
Exemption of tax on savings bank de- 
posits extended to deposits not exceed- 
ing $2000, 

March 1, 1879 [45th Con. Sess 3,Ch. 
125] Provisions exempting savings 
banks and kindred institutions from tax 
on so much of deposits as invested in 
US securities, and on $2,000 of savings 
deposits and nothing in excess thereof, 
belonging to any one person, inserted 
as an amendment R. S. sec. 3408 


TAX ON CAPITAL AND DEPOSITS OF ALL 
BANKS REPEALED. 

March 3, 1883 [47 Con. Sess. 2, Ch. 

121] Tax repealed on capital and depos- 

its of banks, bankers and national bank- 


ing associations. 


FEDERAL WAR TAXES ON SAVINGS BANKS. 


Compiled for the Journal by a Savings Bank Officer. 


38th Cong. Sess 1, Ch. 173, Sec. to, 
Approved June 30, 1864 —‘‘That there 
shall be levied and collected and paid, a 
duty of one-twenty-fourth of one per 
cent. per annum, each month, upon the 
average amount of the deposits of money 
subject to payment by check or draft or 
represented by certificates of deposit or 
otherwise, whether payable on demand 
or at some time, with any person, bank, 
asssociation, company or corporation 
engaged in the business of banking * * 
Provided that this section shall not ap- 


ply to * * nor to any savings bank hav— 
ing no capital stock and whose business 
is confined to receiving «deposits and 
loaning the same on interest for the ben- 
efit of the depositors only and which do 
no other business of banking.” 

38th Cong. Sess. 2. Ch. 78, Sec. 1. 
Approved March 3, 1865.—‘‘That section 
110 [Chap.173, Laws of 1864] be amend- 
ed by striking out: “ Nor to any savings 
bank having no capital stock and whose 
business is confined to receiving depos- 
its and loaning the same on interest for 
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the benefit of the depositors only, and 
which do no other business of banking.” 

39th Cong. Sess. 1, Ch. 184, Sec. 9, 
Approved July 13, 1866.—Amends section 
lo [Ch. 173, Laws of 1864] as amended, 
as follows: “And the deposits in associ- 
ations or corporations known as provi- 
dent institutions, savings banks, savings 
fund, or savings institutions having no 
capital stock, and doing no other busi- 
ness than receiving deposits to be loaned 
or invested, for the sole benefit of the 
parties making such deposits, without 
profit or compensation to the association 
or company shall be exempt from tax 
on so much of their deposits as they 
have invested in securities of the United 
States, and on all deposits less than 
$500, made in the name of any one per- 
son; and the returns required to be 
made by such provident institutions and 
savings banks, after July .866, shall be 
made on the first Monday of January 
and July of each year in such form and 
manner as may be prescribed by the 
commissioner of internal revenue.” 

42 Cong. Sess, 2, Ch. 315, Sec. 37, 
Approved June 6, 1872—Amends Sec. 
io [Ch. 173, Laws 1864] and amendments 
as follows:‘‘And the exemption from tax 
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authorized by said section of deposits 
of less than $500, made in the name of 
one person, in associations or companies 
known as provident institutions, savings 
banks, savings funds or savings institu- 
tions, is hereby extended to deposits so 
made of not exceeding $2,000.” 

45th Cong. Sess. 3, Ch. 125, Sec. 22, 
Approved March 1, 1879—Amends Sec. 
3408 of Revised Statutes as follows: 
‘*Associations or companies known as 
provident institutions, savings banks, 
savings funds or savings institutions 
doing no other business than receiving 
and loaning or investing savings depos— 
its, shall be exempt from tax on so much 
of such deposits as they have invested in 
securities of the United States and on 
$2,000 of savings deposits and nothing 
in excess thereof made in the name of 
and belonging to any one person.” 

47th Cong. Sess. 2, Chap. 121, Sec 1, 
Approved March 3, 1883—‘“* That the 
taxes therein specified imposed by the 
laws now in force be and the same are 
hereby repealed as hereinafter provided 
namely,on capital and deposits of banks, 
bankers and national banking associa— 
tions, except such taxes as are now due 
and payable.” 


THE SCIENCE OF LAW AND LAW MAKING. 


Being an introduction to law, a general view of its forms and substance, and a discussion of the 
question of codification; by R. Floyd Clarke, A. B. LL.B. of the New York Bar. New York; 
the MacMillan Co, 1898. 


EpitTor’s Review, 

To the non-professional or lay reader, 
law is somewhat of a mystery. Hehas, 
perhaps, a general knowledge that the 
legislature of his State meets annually 
or biennially, and makes laws upon 
certain subjects; he also knows that 
whenever he becomes involved ina law- 
suit before court, or court and jury, 
the result is a decision or judgment in 
which certain law is declared governing 


the rights and liabilities of the respective 
parties, and he also, in his own individ- 
ual experience, picks up a knowledge 
of certain rules of law applicable to the 
particular dealings in which he is wont 
to engage, or to property rights in 
which he has particular interests, But 
apart from this piecemeal, scattered and 
indefinite knowledge, the whole general 
scheme of the law in its application to 
all the dealings of man and man in per- 
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sonal and property relations, is some- 
thing entirely beyond his mental grasp; 
and while thousands upon thousands of 
volumes have been written in exposition 
of all the various subjects of the law, it 
is a singular fact that no work has here- 
tofore appeared in which the general 
outlines of legal systems are explained 
in popular terms so as to be intelligible 
to the ordinary mind, not versed in the 
technicalities of the subject. 

It would seem a real want, then, to 
all men desirous of being generally well 
educated that they should have a work 
which, without dealing with any spe- 
cial subject of the law, should give 
them a true conception of the present 
system of law under which they live by 
a generai view of its form and substance; 
a sort of foundation stone showing the 
origin and nature of law and the ways 
in which it is declared and established 
which, firmly lodged in the mind, would 
form a very satisfactory branch of know- 
ledge and better equip the layman for 
comprehending such portion of the in- 
finity of judicial and statutory rules 
governing the multiform affairs of men, 
as may be applicable to his special 
sphere in business or home life. 

To all intelligent laymen, as well as to 
all lawyers desirous of brushing up on 
the fundamentals, we would commend 
Mr. Clarke’s work, which is written in 
a style that will find favor with the pop- 


ular reader and which admirably fills 
the want we have outlined. No one 
who reads this work will say that the 
law is dry; on the contrary, it will be 
found to have a peculiar fascination for 
the general reader. In it, he will see 
clearly the beginning and gradual un- 
folding of the law, its expression in the 
decisions of the courts and in the stat- 
utes of the lawmakers, and he will obtain 
a correct comprehension of the whole 
scheme of law and the proper subject- 
l.mits of its two grand divisions, Case 
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(Judge-made) law, and Statute (Legis- 
lator-made) law. In fact, one of the 
chief objects of the book is to enable the 
lay reader to correctly pass upon the 
merits of the Code system of law and 
how far it shall be substituted for the 
Case system, a question which is now a 
foremost subject of debate and divided 
opinion in legal circles and as to which 
the people themselves, the sovereign 
law-making power, are the ones with 
whom (through their Legislative repre- 
sentatives) the decision will finally rest. 

The author’s attempt, as stated in the 
preface, has been,— 

First: To write an introduction to law 
which shall enlighten the iatelligent lay 
reader as to the beauty and interests of 
its problems, 

Second: To remove the discussion of 
the Code Question from the generalities 
in which it has always been obscured to 
the contemplation of the practical work- 
ing of the two systems in concrete in. 
stances. 

Third: To elaborate the idea of the 
fundamental and intrinsic difference be- 
tween the two forms of writings, statute 
and case law; and 

Fourth: To draw the proper conclu- 


sions and apply these principles to act- 
ual legislation, judicial or legislative, 
and to determine by a practical test the 
provinces of each and the best way to 
conserve them. 

In this attempt we have no hesitation 
in saying the author has succeeded 
admirably. The work gives. the 
most complete and best presentation 
of the whole subject of codification— 
the arguments and reasons pro and con 
—-yet written; and while, as such, it 
will command the attention of the fore- 
most legal minds on both sides of the 
Atlantic, it is none the less’ a work 
which will be found intelligible and 
highly instructive to, and entirely with- 
in the comprehension of, the general 
reader, 
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A STANDARD CURRENCY. 


To the Editor: 

From time to time during the past 
few years, there have been a number of 
Monetary Commissions that have sought 
to improve among other reforms our 
currency system, but it would seem that 
there is still a most important question 
unsolved, viz: the fixing of a standard 
form of currency. 

In no country of the world is there 
such a heterogeneous system of currency 
asin ourown. We have seven different 
kinds of currency, made up of Gold 
Coin, Silver Coin, Gold Certificates, 
Silver Certificates, Treasury Notes, U. 
S. Notes, Currency Certificates and 
National Bank Notes. 

In England there is practically but 
one paper currency—the Bank of Eng- 
land notes. In France and Germany 
there is practically but one form of bank 
note issue. In the United States we 
should have but three kinds of currency, 
Gold, Silver and U. S. Notes. The 
gold should be issued in no denomination 
less than ten dollars. 

Silver should be only coined in fifty 
cents, twenty five cents and ten cent 
pieces. The five cent nickel and one 
cent pieces should exist as at present. 

We do not want the gold for pocket 
money or for small commercial uses. 
Silver should be plentiful, and in such 
form as would render it easy to handle 
and this is not the case where it exists in 
one dollar pieces. The coinage of dol- 
lars should cease and such as are out 
should be retired to the vaults of the U. 
5S. Treasury,or melted and recoined into 
half dollars. Silver would thus become 
the money of the people. As to its 
standard value it need not be considered 
so long as it is the issue of our Govern- 
ment, it is just as good and far better in 


intrinsic value than paper currency 
which has no value except as a medium 
of exchange. Silver is just as good as 
gold because it is the obligation of a 
great nation which has resources in the 
form of tangible assets far in excess of 
its liabilities. 

United States Notes—paper currency 
—in denominations as we now have it, 
should be the one and only currency of 
vur country, and this currency should 
be used to retire all other currency 
irrespective of name, Thus the U. S. 
currency would be the same—a universal 
currency existent all over the United 
States, and not at all would it be im- 
probable that it would have a standard 
circulating value at par less exchange, 
in every country of the world, just as a 
Bank of England note has, simply be- 
cause it is well known to be practically 
an issue of currency behind which the 
English government stands; and this 


status is given to this currency irrespec- 
tive of the fact that the Bank of England 
has gold for redemption in its vaults. 


The National Bank Act should be 
amended, to allow banks of $25,000 
capital to organize wherever capitalists 
might desire to have them. Then if 
such banks wanted currency to transact 
business, let them deposit satisfactory 
security with the National Treasury, 
such as United States or State Bonds,or 
goid coin, and get currency at par for 
the bonds. 

This U. S. currency should be re- 
deemable in gold, But these promises 
to pay would always be at par because 
they would be issued by a Nation whose 
and reserves are at all times 
greater than its liabilities, 

Willis A. Barnes. 

New York, May, 1898. 


assets 
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EDWARD LYMAN SHORT. 


Mr. Short was born in Philadelphia, 
Pa,, September 30, 1854, the son of the 
late Charles Short, LL.D., and Ann 
Jean, daughter of the Hon. Elihu Lyman 
of Greenfield, Mass., the latter a mem- 
ber of the Massachusetts bar, He is 
descended from Henry Short who came 
from England in the Mary and John in 
1638, as also from Henry Sewall, Mayor 
of Coventry, England, which last family 
has furnished five judges in the Ameri- 
can Colonies, three of them Chief Jus- 
tices; and also from Judge Samuel Part 
ridge. The first American ancestor on 
his mother’s side, Richard Lyman, came 
from High Ongar, England, to Hart- 
ford, Conn. , where his was the first will 
probated in that colony. The Hon. 
Joseph Stebbins Lyman of Cooperstown, 
N. Y,, was a great-uncle of Mr. Short, 

Mr. Short was educated in schools in 
New York city, at Phillips Academy, 
Andover, Mass., and at Columbia Col- 
lege, where he took first honors, being 
graduated from the latter in 1875. He 
graduated from Columbia College Law 
School in 1878 and then read law in the 
offices of Foster & Thomson and Knox 
& MacLean, in this city. 

In 1885 he became a member of the 
firm of Davies & Rapallo, and has re- 
mained a member of that firm to the 
present time under its various changes 
of style, as Davies, Cole & Rapallo, 
Davies, Short & Townsend, and (as now) 
Davies, Stone & Auerbach. He is Gen. 
eral Solicitor of the Mutual Life Insur- 
ance Company of New York city. 

Mr. Short has made a specialty of 
railway,taxation, corporation and insur- 
ance law. He has been engaged with 


the well known member of the bar, Mr. 
Julien T. Davies, in important litiga- 
tions in connection with the Wabash, 
Scioto Valley, Minneapolis & St. Louis, 
Lackawanna & Pittsburgh, and other 
railroads. In the Supreme Court of the 
United States, Mr. Short was with his 
partner, Mr. Davies, in the important 
tax case of the Horn Silver Mining Co. 
(143 U. S. 305) and in the cause celebre 
in insurance law known as the Hillmon 
case (145 U.S. 285) and alsoin the Runk 
suicide case (168 U. S. 543). 

Mr. Short is a good speaker and a 
strong and logical debater. His legal 
abilities are of high order, inheriting 
from his father strong intellectual and 
literary tastes, and to them he adds 
great conscientiousness in the prepara- 
tion of his cases, dignity and courtesy 
of manner, and a most pleasing ad- 
dress. 

In knowledge of the law, in careful 
preparation, in the acumen necessary to 
mark every nice distinction, in tact, per- 
tinacity, in hard logic, he is in the 
front rank of the younger members of 
his profession, and one of the best 
equipped lawyers for general counsel 
work and appearance before appellate 
tribunals at the New York City Bar. 

His admirable work on “The Law of 
Railway Bonds and Morigages”’ [else- 
where reviewed in this number] has met 
with the warmest praise from the pro- 
fession throughout the whoie English 
speaking world. 

Mr. Short is a member of the Metro- 
politan, University and Calumet clubs 
and other social and literary organiza- 
tions. 
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POSTOFFIGE MONEY ORDERS. 


The reasons why they are denied the facilities of the Clearing House at Toledo, Ohio—The banks take them on 
deposit and present them daily to the postoffice for redemption—Interesting statement by the Manager of 


the Clearing House, 


To the Editor:— 

I have yours of the 6th regarding the 
objection of the Clearing House Asso- 
ciation to the announcement of the 
Postoffice Department that money or- 
ders will be received on deposit by all 
of the Toledo banks, who are members 
of that association. 

On December 14, 1897, the clearing 
house refused the Postoffice Department 
the privilege of clearing postoffice money 
orders through the association and I 
think you were advised of this action at 
that time. The Department sought the 


privileges of the Association without 
being willing to share in the expense of 
maintaining the organization or making 


the payment of a membership fee, and 
their application for the privilege was 
refused. This, in my opinion, was as it 
should be. 

The postoffice department urged that 
the clearing houses in other cities al- 
lowed them representation at the clear- 
ing house, but I found upon inquiry 
that in most of the clearing houses where 
their orders are received on deposit by 
the banks, they paid a regular member- 
ship fee, though they were exempt 
from dues, as well as having a voice in 
the management of the association, 

The fact that the Department desired 
representation on this basis was only 
one of the reasons advanced why they 
should not be granted the privilege 
asked for. Another, and more potent 
one, was that the associated banks were 
of the opinion that the taking of money 
orders on deposit, and according them 


the same treatment as bank checks, 
would encourage the use of postoffice 
money orders. This certainly would not 
be evidencing our faith in the saying 
‘Self preservation is the first law of na— 
ture,” for, in my opinion at least, the 
increased use of postoffice money orders 
as a means of transferring sums of 
money, is a feature that should be dis- 
couraged by the banks throughout the 
country. The sale of exchange is a le— 
gitimate part of the business of a bank, 
one of the purposes for which a bank is 
organized, and I think banks should 
discourage the use of postoffice money 
orders for the same reason that they op- 
pose the issuing of money orders by ex- 
press companies; that it is a business 
which properly belongs to a bank. If 
the banks of Ohio should organize them- 
selves into a company for the purpose 
of carrying freight, there is no question 
but that their efforts in that direction 
would meet with most strenuous objec- 
tion on the part of those already in that 
particlar field, 

The postoffice authorities, however, 
were unceasing in their efforts to have 
their money orders received on deposit 
in the banks here, and sent notices to 
the different business houses in the city 
that ‘‘they had arranged with all banks 
who were members of the Clearing 
House Association to receive money or- 
ders on deposit.”” Customers presenting 
money orders at the postoffice were 
told that ‘‘their banks would now receive 
them on deposit,” and the next time the 
customer deposited, he listed his money 
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order on the deposit ticket together with 
his city checks. Competition is so keen 
at the present time that we could not 
afford, at the risk of parting with the 
depositor, to incur his possible dis- 
pleasure, by taking the orders from his 
ticket and requesting him to take them 
to the postoffice—where he had been 
told that arrangements had been made 
with the banks to receive them on de- 
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posit. Asa consequence, most if not 
all of us, are taking the orders on de- 
posit and sending them to the postoffice 
each day for redemption. 

We have not gained our point, but | 
ask candidly, is our objection not justi- 
fied? Yours truly, 

T. C. Stevens, Cashier. 
MERCHANTS NatT'L BANK, 
To.rpo, O., May 12, 1898. 


THE NECESSITY OF A LAW FOR THE INCORPORATION AND REGULATION OF STATE BANKS 
IN TEXAS. 
A paper read by D. J. Young, cashier of the Canadian Valley Bank, Canadian, Texas, at the 14th 
Annual Convention of the Texas Bankers’ Association held at Austin, May 10, 11 and 12, 1898. 


It seems presumption on my part, 
when there are so many other members 
of the Texas Bankers’ Association bet- 
ter able, to attempt to write a paper on 
State Banks. It is not my intention to 
give you the statistics of banks of other 
states working under state laws, but 


simply to bring this subject before the 
Association for your consideration. 

I, as a private country banker, realize 
the necessity of having laws passed gov 


erning the banks of this state. While 
the State of Texas have been passing 
laws governing corporations, protecting 
her citizens as much as possible against 
loss through them, they have prohibited 





D. J. YOUNG, Cashier, Canadian Valley Bank, Can- 
adian, Texas, was bornin Chicago, Octcber 27, 1865. 
In 1867 his parents moved to Wyandott county, Kan- 
sas. He attended the public schools in Wyandott 
county and Kansas City until 16 years of age, wien he 
went to Colorado to engage in thecattle business. He 


left Colorado in 1888 and moved to Hemphill county, 


Texas. Mr. Young engaged inthe banking business 
in March 1892, when, with Robert Moody,he organized 
the Canadian Valley Bank, Robert Moody becoming 
President, and D. J. Young, Cashier. The bank hasa 
capital of $25,000, surplus $3,000, undivided profits $2,- 
800, and deposits of about $150,000. Mr. Young puts 
very forcibly the argument for the incorporation and 
supervision ofthe banks of the state as astep primar- 
ily in the interests of the people, and his views should 
carry weight in the inauguration of a movement to 
correct the existing condition of affairs. 


or ignored the incorporation of banks. 
Is this right? Is it just? 

Under the existing laws of this state, 
any one having money enough torentan 
office and buy a safe, can open a bank 
and place his capital at any figure he 
wishes to have it, although he may be 
entirely irresponsible and not havea dol- 
lar of his capita! paid into the bank. 

There are hundreds of small towns 
throughout this state where it is impos— 
sible to have national banks, and the 
people have to depend on the honesty 
and integrity of the private bankers for 
the safety of their money. Then is it 
not right to have laws passed governing 
them, and to throw all the safeguards 
around them consistent sound 
banking? 

When a bank makes a sworn statement 
of its condition and a competent man ex- 
amines it at stated times, the confidence 
of the people is strengthened in the 
soundness of that institution; they can 
go to bed and sleep soundly, knowing 
their money is safe, and I believe such 
confidence will be shown in the increase 
of their deposits. I venture to say that 
since the Kansas and Oklahoma banking 
laws were passed, thousands of dollars 


with 
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have been taken out of their secret hid- 
ing places and deposited in the banks of 
those states. 

The banks in states having banking 
laws are advertised throughout the whole 
country; they get out statements which 
are published by the state commissioner; 
the banking journals copy them, and the 
attention of the people throughout the 
whole country is called to the volume of 
business done by the banks of those 
states, and the volume of business done 


by banks is a good indicator of the 
general business done in the country 
where they are located. 

Who knows the condition of the pri- 
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vate banks of this state? Noone And 
no one will know until we have laws 
passed compelling them to make sworn 
statements of their condition and to be 
examined by some competent person. 
We want the banks protected against ir 
responsible competition, but most of all 
we want the people protected from loss 
through irresponsible and _ illegitimate 
banking. How long are the bankers of 
this state going to let this condition of 
affairs exist without entering protest? I 
say the time has come, and I would 
suggest that this Association take such 
steps as they see fit to bring this subject 
before our next Legislature. 


THE LAW OF RAILWAY BONDS AND MORTGAGES. 


The law of railway bonds and mortgages in the U.S. of America, with illustrative cases from 
English and Colonial Courts; by Edward Lyman Short, of the New York bar, General Solicitor 


of the Mutual Life Insurance Company of New York. 


The enormous amount of wealth which 
is invested in the mortgage bonds of 
railways of the United States is not fully 
appreciated until the official figures are 
brought into view and reflected upon. 
According to the eleventh census of the 
United States, 1890, the amount of 
mortgage bonds of railroads of the United 
States then outstanding was $4,199, 968,- 
423.40, which was an increase of over 
two billion dollars over the figures of 
the 1880 census. At the present day, 
this huge railway bond indebtedness is 
still greater, the amount now invested 
in this class of security aggregating in 
the neighborhood of five and one-half 
billions of dollars. 

It naturally follows that that branch 
of the law which relates to the security 
of this vast investment of wealth in rail- 
way bonds and defines the rights and 
remedies of bondholders, is one of the 
most important in the whole realm of 
American Jurisprudence, The law gov- 
erning this subject in all its minuteness 


Boston: Little, Brown & Co.; 1897. 


and particularity of right and remedy, 
has heretofore been hidden from conven- 
ient access in the reports of some 2,500 
decided cases, American and English, 
covering its multiform branches, or at 
most has been but partially treated in 
certain text books on collateral subjects, 
It has now been brought out in its en- 
tirety, systematized and arranged, by 
Mr. Short of the New York bar and pub- 
lished in one volume of nearly 1,000 
pages, by Messrs Little, Brown & Co., 
of Boston, 

The work thus produced bears evidence 
of the most painstaking and thorough 
research and will be of inestimable value, 
not only to the bench and bar whose 
province it is, respectively,to decide and 
to argue cases involving railway mort- 
gages, but also to the officers of trust 
companies which act as trustees under 
corporation mortgages, to savings banks 
and to all other classes of investors in 
railway securities. The book will doubt- 
less have an important effect in preserv- 
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ing harmony in the future decisions of 
the courts by showing clearly the entire 
range of existing case law,and this effect 
will result in enhancing and keeping 
permanent the value of railway bonds 
in this country and England, so far as 
such value depends on certainty as to 
the rights and remedies of bondholders. 
The book has been favorably received by 
the profession all over the country. 

Cases involving questions arising out 
of trust mortgages for the benefit of 
holders of bonds of gas and water and 
other miscellaneous companies, have also 
been inserted in the work. The author 
has given especial pains to the construc- 
tion of the index, which is exceptionally 
full; a feature in itself of great import- 
ance as a time-saver to busy practition- 
ers. 

The work is divided into 39 chapters 
which treat of the following subjects: 
{1) Nature and Issue of Bonds; (2) 
Rights of Bondholders; (3) Rights of 
Coupon- Holders ; (4) Guaranty of Bonds; 
(5) Definitions of Words and Phrases; 
(6) Construction Contracts; (7) Notice; 
48) Mortgages and their Validity; (9) 
Instruments constituting Mortgages; (10) 
What the Mortgage covers, including 
After-acquired Property; (11) Priorities 
between Mortgages and other Obliga- 
tions of the Company; (12) Trustees; 
(13) Statutory Liens in favor of Bond- 
holders; (14) Rolling stock and Car 
Trusts; (15) Preventive Remedies, or 
Remedies of Bondholders for Interference 
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with the Mortgaged Property; (16) 
Remedies of Bondholders for the En- 
forements of Bonds.—Remedies in 
General; (17) Remedies of Bondholders 
for the Enforcement of their Bonds. — 
Actions on the Bonds and Coupons; (18) 
Remedies of Bondholders.-—Suits for 
Possession; (19) Foreclosure and Sale; 
(20) Remedies of Bondholders:—Strict 
Foreclosure; (21) Jurisdiction; (22) 
Citizenship and Removal of Causes; (23) 
Pleadings; (24) Parties in Suits relating 
to Corporate Securities; (25) Control 
and Disposition of the Mortgaged Prop- 
erty while the Company is in Possession ; 
(26) Appointment, Removal, and Dis- 
charge of Receivers; (27) Title, Pos- 
session, Office, and Duties of Receivers; 
(28) Preferred Debts; (29) Position of 
Creditors who make expenditures either 
contributing to Preservation or inuring 
to benefit of Mortgaged Property; (30) 
Powers of a Court and its Receiver in 
Management of Railway; (31) Liabilities 
of Company and Receiver during Re- 
ceivership; (32) Compensation of Trus- 
tees, Receivers,and Others,and Attorneys, 
in suits relating to Mortgaged Property; 
(33) Foreclosure Decrees; (34) Distribu- 
tion of Proceeds of Foreclosure Sale; 
(35) Sales of Mortgaged Property; (36) 
Rights of Purchasers at a Sale of the 
Mortgaged Property; (37) Remedies in 
Cases of Objections to Sales; (38) Ap- 
peals from Decrees and Orders in Fore- 
closure Suits; (39) Railway Reorgani- 


zations, Reconstructions, and Compro- 
mise Agreements. 


TAXES ON BANK STOCK IN KANSAS. 


The Kansas supreme court has ren- 
dered a decision of great interest to 
Kansas bankers. In substance it was 
that a bank cannot be compelled to pay 
the taxes assessed against the bank stock 


held by a stockholder, and that tax war- 
rants cannot be issued against the assets 
of the bank. This opinion was written 
by Chief Justice Doster, and was con- 
curred in by the other two justices.— 
Kansas City Journal. 
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BANKING LAW. 


pais department embraces all the newly decided cases of importance to bankers, bank counsel and bank a.- 

rectors. The experiences they discloseare likewise worthy the careful attention and study of the merchant» 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, will be furnished on application. 


FORGED CHECK. 


PAYMENT OF CHECK BEARING FORGED SIGNATURE OF DEPOSITOR—DEPOSITOR'S DUTY 
TO EXAMINE RETURNED CHECKS AND VOUCHERS—EFFECT OF SIGNING 
RECEIPT CONTAINING CLAUSE: ‘‘ALL CLAIMS FOR RECLAMA— 

TION TO BE MADE WITHIN TEN DAYS.” 


McKeen, et al, Respondents, v. The Boatmen’s Bank, Appellant, St. Louis Court of Appeals, March 29, 1898. 


FAcTs,. 

McKeen & Co. were depositors in the Boatmen's Bank. On April 13, 1895, the bank paid a 
check, on which the signature of McKeen & Co. was forged, charged the check to their account, 
and on April 15th, balanced their pass-book, and returned all paid checks, including the forged 
one, te McKeen & Co. The latter signed the customary receipt,which contained thisclause: ‘ All 
claims for reclamation to be made within ten days."””" No examination was made until May 22nd 
five weeks later, when the forgery was discovered. In an action by McKeen & Co. against the 
bank, the court directed a verdict for the bank. Then a new trial was granted On the ground that 
such instruction was error, and the bank appealed. 

DECIsION. 

1. A bank is bound to know the signature of its customer to checks, and where it pays a 
check having the forged signature of its customer,it is at fault,and should bear the loss originating 
by reason of this fault, unless there is some cogent reason for shifting it onto the customer. 

2. The entry of debits and credits in the customer's pass-book, striking a balance, and 
delivery of the book in this condition, with the cancelled checks, constitutes a rendition of account, 
and the retention of the account by the customer beyond a reasonable time, without objection, 
makes an account stated between bank and customer. 

3. Concerning the customers’ agreement in writing to examine the account and give notice of 
reclamation in ten days if found incorrect, the time was reasonable, the contract was mutually 
beneficial, and imposed upon the customers no greater duty than the law imposes independent of 
the contract. 

4. The customers’ failure to comply with their agreement to make reclamation in ten days 
and with their legal duty to examine the checks in a reasonable time, is a prima facie acquiescence 
in the account stated; but the customers are not estopped for that reason alone, to deny the genu- 
ineness of the check, nor conclusively presumed to have acquiesced in the account rendered. 

5. The customers’ non-action, however, makes them guilty of negligence for which they 
must answer if the bank suffered loss thereby. But such loss must be actual, not merely theoret- 
ical, and the burden of proof is on the bank to show actual loss resulting from the customers’ 
negligence. 

Order granting new trial affirmed. 


Appeal from City of St. Louis circuit 
court, 


city; that for many years past the plain 
tiffs had been in the habit of keeping on 


Laughlin & Tansey for respondents. 

Judson & Taussig for appellant. 

Buianp, J. The petition stated that 
the plaintiffs (respondents) were mem- 
bers of a co partnership doing a general 
commission business in the City of St. 
Louis, under the partnership name of 
M. M. KeKeen & Co.; that defendant is 
a banking corporation organized under 
the laws of the State of Missouri, and 
doing a banking business in the same 


deposit with the defendant bank large 
sums of money, in the name of M. M. 
McKeen & Co. ; that prior to May 23rd, 
1895, they deposited with the defendant 
$480, to be paid to them on demand; 
that on May 23rd, 1895, they demanded 
payment of the said sum of $480 of the 
defendant bank, and that payment was 
refused. 

The answer was first a general de- 
nial. Second, that a certain check for 
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$480, in favor of one H. J. Cory, made 
and indorsed by plaintiffs, was present- 
ed to and paid by defendant on April 13, 
1895, and that plaintiffs now allege that 
the signature and indorsement of such 
check was forged, though, before de- 
fendant paid it, it inquired of plaintiffs 
if the indorsements were correct and 
plaintiffs ratified it and by their state- 
ments induced defendant to pay the 
check. Third, that on the day of the 
payment of this check plaintiffs left 
their pass-book with defendant and re- 
quested that the same be balanced, and 
the same was balanced and returned on 
the next business day, with the check in 
question, and plaintiffs retained the 
pass book and cancelled checks for an 
unreasonable length of time without ob- 
jection, to the prejudice and loss of de- 
fendant, wherefore defendant asserts 
that plaintiffs were estopped from claim- 
ing any sum. And for a fourth defense 


defendant set up the custom and rule of 


defendant, well known to and acted 
upon by plaintiffs in their business with 
defendant for many years, whereunder 
an agreement in writing was made be- 
tween plaintiffs and defendant that all 
claims for reclamation should be made 
within ten days after the cancelled 
checks were returned with the balancing 
of the pass book. That such agreement 
in writing was made in this case on the 
15th of April, two days after the pay- 
ment of the check in qnestion, and ho 
claim for reclamation was made within 
ten days, nor for a long time thereafter. 

It appeared from the testimony that 
the firm of M. M McKeen & Co. had 
been depositors in the defendant bank 
for about twenty years continuously,and 
that from time to time their pass-book 
was balanced by the bank officers and 
their checks and orders drawn on the 
bank were cancelled and returned to 
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them with the pass-book after the same 
had been balanced. On these occasions 
the plaintiffs were required and gave a 
receipt to the bank for the checks and 
orders, which receipt contained this 
clause: ‘‘A// claims for reclamation to be 
made within ten days from date.” 

On Saturday, April 13th,1895, a check 
dated on that day, numbered 86,778, for 
$480, payable to H. J. Cory, purporting 
to be drawn by M. M. McKeen & Co, 
on the defendant bank, indorsed, H. J. 
Cory, M. M. McKeen & Co., was pre- 
sented to the defendant bank, and by it 
paid. Onthe 15th of the same month 
the pass- book of the plaintiffs was bal- 
anced by the bank and all checks of 
plaintiffs in the possession of the bank, 
including the one herein described, were 
returned with the balanced pass book to 
the plaintiffs, they (the plaintiffs) giving 
the customary receipt for the checks. 
No examination of these checks was 
made by plaintiffs until the 22d day of 
May following, when they discovered 
for the first time the check for $480, 
which they claim was a forgery. There 
were some circumstances tending to 
show that the check was genuine, but 
the weight of the testimony was that it 
was a forgery, and the appellant's coun- 
sel virtually concede that it was a for- 
gery by their brief and argument. H. 
J. Cory was not known to the plaintiffs 
or to any of the officers of the bank, and 
his identity had not been discovered by 
any of the parties up to the day of the 
trial, so far as the evidence discloses. 
At the conclusion of plaintiffs’ testimony 
the court, at the instance of the defend- 
ant, instructed the jury that upon the 
pleadings and testimony the plaintiffs 
could not recover. A verdict was re- 
turned for detendant. Plaintiffs filed 
motion for new trial, which was by the 
court sustained on the ground that the 
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court erred in giving the instruction to 
the jury, that upon the pleadings and 
testimony the plaintiffs could not re- 
cover. From this ruling the defendant 
appealed. 

Appellant's first contention is that the 
relation between a bank and a depositor 
therein is that of debtor and creditor. 
That such is the relation between a bank 
and a depositor is not controverted by 
the respondents, and the law is that 
way. State v, Reid, 125 Mo. 51; Knecht 
v. U. S, Sav. Inst., 2 Mo. App., 564; 
Leather Mfg. Bank v. Morgan, 117 U.S. 
104; 1 Morse on Banking, 3d Ed., Sec. 
289. 

With the delivery of the check in 
question and pass. book, 469 other checks 
were delivered on April 15th, and the 
pass book showed on the deposit side 
$27,155.52, and on the debit side by can- 
celled checks, $25,030.26. Balance, $2,- 
125.26. The pass book and checks were 


receipted for by the respondents, as per 


custom, the receipt containing this 
clause: ‘‘Ad/ claims for reclamation to be 
made within ten days."’ On this state of 
facts the second contention of appellant 
is that the entry of debits and credits in 
respondents’ pass book and striking a 
balance, and the delivery of the book in 
this condition, with the canceled checks, 
constituted a rendition of account, and 
that the retention of the account thus 
stated by the respondents beyond a reas- 
onable time, without objection, made 
an account stated between the bank and 
respondents. That this is the rule 
among merchants is beyond question. 
Upon both reason and authority the 
same rule prevails between a bank and 
its depositors, and all other persons 
between whom are accounts of transac- 
tions in the ordinary course’of business. 
Shepard v. Bank, 15 Mo. 141; Powell v. 
R. R. Co., 65 Mo. 658; Brown v. Kim- 
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mel, 67 Mo. 430; McCormick v. Sawyer, 
104 Mo., 43; Leather Mfg. Bank v. Mor- 
gan, 117 U. S. 106; 1 Morse on Banking, 
3d Ed., 290. 

The facts are undisputed that the 
pass book and cancelled checks were de- 
livered to respondents on April 15th and 
that no examination was made of the 
book or checks until May 22d follow- 
ing. The testimony of Charles S. Mc- 
Keen, one of the members of the firm, 
was that he made nearly all of the de- 
posits in the bank and made out most of 
the checks; that it was his habit to ex- 
amine the pass—book and cancelled 
checks after a balancing up of the book 
by the bank at such times as he found it 
convenient and he could spare the time 
from his other duties; that when he 
made the examination on May 22nd, he 
discovered the forged check for $480 
right away, and would have discovered 
it in a very few minutes at any time be- 
fore this had he made an examination of 
the returned checks, 

On this state of facts did the respond- 
ents retain the account for an unreason- 
able time without objection? The re- 
tention of the account beyond a reason- 
able time by the customer without 
objection where there is no dispute as to 
the time of the rendition of the account, 
and the time of making the objection, 
the reasonableness of the time in which 
the customer should make his objection 
is a question of law for the court; and 
nota question of fact to be submit- 
ted to the jury by hypothetical instruc- 
tion. Powell v. R. R., 65 Mo., |. c. 662; 
Sherman v. Sherman, 2 Vern., 276; 
Comer v. Way, 107 Ala., 300; s. c. 54 
Am. St. Rep., 93; Amyar v, Beers, 17 
Am. Dec., 584. 

The only explanation offered for post- 
poning the examination of the account 
rendered and the checks, was that re- 
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spondents’ time had been occupied with 
other business and they had no leisure 
time to devote to the examination until 
May 22nd. 

“The object of a pass book is to in- 
form the depositor from time to time of 
the condition of his account as it ap- 
pears upon the books of the bank. It 
not only enables him to discover errors 
to his prejudice, but supplies evidence 
in his favor, in the event of litigation or 
dispute with the bank, In this way it op- 
erates to protect him against careless- 
ness or fraud of the bank.” 

The sending of the pass book to be 
written up and returned with the voucher 
is therefore in effect a demand to know 
what the bank claims to be the state of 
his account, says Justice Harlan in 
Leather Mfg. Bank v. Morgan, supra. 

In this case the bank asked for the 
pass-book to be written up. The in- 
vitation to examine the account and the 
vouchers in this instance was from the 
bank to the depositor; nor was this all; 
the respondents receipted for the vouch- 
ers and agreed in writing with the bank 
to make the examination in ten days 
and to give notice of reclamation if the 
account was found erroneous or incor- 
rect. The time was reasonable, the 
contract was for the mutual benefit of 
ooth parties and imposed on the respon- 
dents no higher or greater duty than 
the law imposes upon them independent 
of the contract. It fixed the time for 
notice of reclamation, but imposed no 
additional burden on respondents, and 
they should be held to its observance, 
In fairness to the bank, to afford it a 
timely opportunity to protect itself 
against a forger, the law, as well as the 
contract of respondents, imposed upon 
them the duty of prompt examination. 
Leather Mfg. Bank v, Morgan, supra. 
Their failure to comply with their agree- 
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ment to make reclamation in ten days 
and with their legal duty to examine the 
checks in a reasonable time, raises the 
presumption that they acquiesced in the 
statement of their account as rendered 
by the bank, but this is only prima facie 
so,and the respondents are not estopped 
by this negligence and want of compli- 
ance with their agreement to deny the 
genuineness of the check, nor conclu- 
sively presumed to have acquiesced in 
the account as rendered. Am. Nat'l 
Bank v. Busby, 45 Mich. , 135; Hardy v. 
Cheasapeake Bank,51 Md.,562; Weisser 
v. Denison, 10 N. Y., 68; Welch v. Ger- 
man Am. Bank, 73 N. Y., 424; Frank v. 
Chemical Bank, 84 N. Y., 209; Ketcham 
v. Duncan, 96 U. S., 659. 

All that can be said of this non action 
on the part of the respondents is that it 
was negligence,and negligence for which 
they must answer, if the bank suffered 
loss thereby; that loss, however, must 
have been actual, not merely theoretical. 
Wind v. The Fifth Nat'l Bank, 39 M.A, 
72. 

In Leather Mfg. Bank v. Morgan, 
supra, the contrary doctrine is announced 
by the United States Supreme Court, i. 
e., that the bank is not bound to show 
actual loss in such circumstances. The 
authorities on this point are conflicting. 
A review of them would be of no profit, 
as we are satisfied with the correctness 
of the decision in the Wind case, and 
believe it to be well supported by both 
authority and sound reason. The gen- 
eral rule is that he who avers a loss or 
damage through the negligence of 
another must, to entitle him to recover, 
prove both the negligence and the loss 
or damage, and we are unable to per- 
ceive any sound reason to make an ex- 
ception to this rule in favor of a bank, 
where its officers have inadvertently 
paid a forged check. A bank is bound 
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to know the signature of its customer to 
checks, and where it pays a check hav- 
ing the forged signature of its customer, 
it is at fault, and the loss originates by 
the reason of this fault, and it should be 
made to bear the loss, unless there is 
some cogent reason for shifting it onto 
the customer, and if such reason exists 
the burden to prove it, it seems to us, 
should be on the bank. 

It is contended that as the account 
between respondents and the bank was 
a stated account, the action should have 
been in equity, and that no action at 
law lies. That a settled account or an 
account stated and agreed on between 
the parties can only be opened for ex- 
amination and restatement on account 
of alleged fraud, mistake or error by 
bill in equity is well settled. Kronen- 
berger v. Binz, 56 Mo., 121; Moore and 
Porter v. McCullough, 8 Mo., 401; 
Quinlan v, Keiser, 66 Mo., 603; State 
ex rel, Scotland County v, Swing, 116 
Mo.,, |. c., 136, The issues raised by the 
pleadings in the case are, first,a general 
denial of plaintiffs’ stated cause of action, 
and second, estoppel, by reason, first, 
of plaintiffs’ failure to make prompt 
examination of pass-book and checks, 
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and to give notice of the forgery ; second, 
failure to make reclamation in ten days 
as required by written agreement and, 
third,the custom and established rule of 
the bank to require reclamation to be 
made in ten days after pass-book had 
been balanced and returned to the de- 
positor with cancelled checks. A settle- 
ment of accounts is not pleaded and was 
not raised on the trial. The issues that are 
raised are issues of fact properly triable 
by jury. All the cases to which our atten- 


_ tion has been called furnish precedents 


for the prosecution of this kind of a case 
atlaw. Leather Mfg. Bank v. Morgan, 
supra; Hardy v. Chesapeake Bank, supra; 
Wind v, Fifth National Bank, supra; 
Dana et al. v. National Bank,132 Mass,, 
156; Weinstein v. National Bank, 69 
Tex., 38; First National Bank of Bir- 
mingham v. Allen, 100 Ala., 476. The 
trial court sustained the motion for new 
trial on the ground that the court erred 
in giving the peremptory instruction to 
the jury at the close of plaintiffs’ case, 
that under the pleadings and evidence 
the plaintiffs could not recover. This 
ruling was correct and meets our ap- 
proval. The order granting the new 
trial is affirmed. All concur. 


MUNICIPAL TAXATION OF BANKS IN MISSISSIPPI. 


Sec. 3, Ch. 29, Laws 1894, declaring that ‘‘no city or town shall impose or collect a greater tax on banks, or 
solvent credits, than the state tax for the same year” is unconstitutional. 


Adams v. Mississippi State Bank, supreme court of Mississippi, May 17, 1897; and March 28, 1898. 


Action by Adams,state revenue agent, 
against the Mississippi State Bank, to 
recover certain balances of unpaid mu- 
nicipal taxes claimed to be due by the 
bank for the years 1894 and 1895, tothe 
city of Canton where the bank is located. 

The city of Canton levied an ad val- 
orem tax of 12 mills for the year 1894, 
and of 11 mills for the year 1895, on all 
property subject to taxation. 

The bank paid 6 mills in 1894 and 5 


mills in 1895, claiming immunity frem 
further municipal taxation under Sec. 3, 
Ch. 29, Acts 1894. The amount paid by 
the bank in 1894 and 1895 was the 
amount of the state tax for the corre- 
sponding year. 

Section 3, Ch. 29, Acts 1894, declares 
that ‘‘no city or town shall impose or 
collect a greater tax on banks, or sol— 
vent credits, than the state tax for the 
same year.” 
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The bank had judgment, and the rev- 
enue agent appealed, contending the 
above quoted provision of section 3 is 
unconstitutional, 

The court holds that the statute as- 
sailed is violative of the provisions of 
Section 112 of the Constitution of 1890 
that ‘Taxation shall be uniform and 
equal throughout the state. Property 
shall be taxed in proportion to its value. 
Property shall be assessed for taxes, 
under general laws, and by uniform 
rules, according to its true value.” 
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Section 112, it is said, applies to and 
governs municipal taxation, and in the 
light of its provisions, section 3 of the 
law of 1894 is clearly unconstitutional, 
The Mississippi State Bank did not pay 
taxes upon its property in proportion 
to its value, and the judgment in its 
favor is reversed, May 17, 1897. 

March 28, 1898; motion to set aside 
former judgment on the ground that one 
of the special judges who participated in 
decision was at the time, functus officio, 
considered and denied. 


STIPULATION FOR ATTORNEY'S FEE. 


A stipulation in a promissory note for the payment of an attorney’s fee for collection, does not affect its 
negotiability. 


Clifton v. Bank of Aberdeen, supreme court of Mississippi, April 1, 1398. 


Action by Bank of Aberdeen against 
W. H. Clifton, indorser of a promissory 
note. 

TERRAL, J. The Bank of Aberdeen, 
in the circuit court of Monroe county, 
recovered of W. H. Clifton, the in- 
dorser of a promissory note, a judgment 
for the sum agreed to be paid in said 
note, and also a reasonable attorney’s 


fee for collection. The question is 


THE EFFECT OF DISCOUNTING A NOTE ON WHICH PAYEE'S 
IS OMITTED BY 


DORSEMENT 


whether a stipulation in a promissory 
note to pay a reasonable attorney's fee 
affects the negotiability of such note. 
We regard the question as settled in this 
state in favor of the doctrine tiat such 
a stipulation does not affect the nego- 
tiability of the instrument, Meacham 
v. Pinson, 60 Miss. 217. 


Judgment for plaintiff, affirmed. 


IN- 
MISTAKE. 


Lyon, Potter & Co. v, First Nat. Bank U. S. Circuit Court of Appeals, 8th Circuit, Jan. 3, 1898. 


A made his note for $5,000 to order of 
B. C corporation indorsed the note in 
blank, and B, the payee, thereupon pro- 
cured its discount at a national bank in 
Iowa,but omitted, through inadvertence, 
to indorse his name upon the note, and 
this he did not do until after maturity. 
Under the Iowa statute, the blank in- 
dorsement of a promissory note by a 
party who is neither a payee, indorsee, 
nor assignee thereof, is a guaranty of 
‘payment by the indorser. 

The court holds that a bank which 
discounts a note not indorsed by the 
payee takes it subject to all defenses, 


though the indorsement is omitted by 
mistake and is supplied after the paper 
matures. In the present case, the note 
when presented to the bank for discount 
with the blank indorsement upon it, con- 
stituted notice to the bank that the pre- 
sumption was that the C corporation was 
an indorser of the note without considera- 
tion for the accommodation of another, 


or a mere guarantor of the payment of 
the note, and the note in the bank’s 
hands was subject to the defense that 
it was ultra vires of a commercial cor- 
poration and its officers to make accom- 
modation paper, or to guaranty the 
payment of the obligations of others. 
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BANK COLLECTION. 


BANK RECEIVING FOR COLLECTION DRAFT UPON ONE WHO IS ITS DEBTOR—FACTS SHOW- 
ING DELAY IN COLLECTION, THE OBTAINING PAYMENT OF ITS OWN DEMAND, 
AND DEBTOR’SINSOLVENCY, MAKE BANK LIABLE,FOR AMOUNT OF UN- 
COLLECTED DRAFT, TO I1S PRINCIPAL——-BANK HELD GUILTY 
OF NEGLIGENCE AND BAD FAITH, 
Dern et al. v. Kellogg, Supreme Cuurt of Nebraska, April 8, 1898. 


1. A verdict rendered in plain disregard of instructions is contrary to law; but the judgment 
will not for that reason be reversed, when the instructions were erroneous, and the verdict the 
only one which could properly be returned under the evidence. 

2. A merchant at H, in this state, being indebted to K & Co., in Chicago, the latter meade a 
draft upon him and sent it to a bank at H, without other instructions than to collect and remit. 
The bank received the draft February roth, presented it, and obtained an oral acceptance and a 
promise that it would be paid in a few days. At maturity the merchant requested the bank to hold 
it, and repeated his promise to pay in a few days. The same thing occurred later. The bank 
held the draft without communicating with the drawers, until March 5th, when, at the merchant's 
request, it wrote the drawers asking an extension of 30 days. March 7, and before an answer was 
received, it took a conveyance of all the merchant's property, in satisfaction of a debtto itself, and 
with an agreement to pay debts to strangers to a large amount, but not including that toK & Co. 


It then returned the drafts which could not be collected. 


in good faith, and was liable to K & Co. 


Held, that it had not performed its duties 


3. Acustom of banks at H, anknown to K & Co., to sotreat collections, was no protection. A 
custom, to be availed of, must be lawful and reasonable. 
4. In such a case it is not necessary for the plaintiff to prove with certainty that, but for the 


misconduct of the collecting agent, payment would have been 


obtained. A prima facie case is 


established by showing that such, with reasonable probability, would have been the result. 


5. The fact that all the time the bank held the draft the merchant continued to 


conduct his 


business, and had property, subject to execution, to the value of many times the debt, is sufficient 


to charge the bank, prima facie, with the amount of the draft. 
s 


Error to district court, Douglas coun- 
ty; Ferguson, Judge. 

Action by Charles P. Kellogg & Co. 
against John Dern and others, as the 
State Bank of Hooper. Verdict 
judgment for plaintiffs, and defendants 
Affirmed 
IrvinE, C. The defendants in error 


and 
bring error. 


were partners doing business in Chicago 
under the name of Charles P. Kellogg & 
Co, 


ners doing business as bankers in Hoop. 


The plaintiffs in error were part- 


er, in this state, under the name of the 
State Bank of Hooper, and will here- 
be called “Bank” H. H. 
Looschen was a merchant in Hooper, 
who in February, 1891, was indebted to 
Keilogg & Co. in the sum of $404 50. 
Feb. 17, 1891, Kellogg & Co. drew two 
drafts to their own order on Looschen, 
—-one for $352, payable three days after 
sight, the other for $352 50, payable Io 


after the 


(Syllabus by the court). 


days after sight,—and, after indorsing 
them to the Bank, transmitted them to 
the Bank, with instructions to collect 
and remit. 

This action was brought by Kellogg 
& Co. against the Bank to recover the 
amount of the drafts, and is based on 
the alleged negligence of the Bank, pre— 
venting their collection. Plaintiffs re— 
covered judgment for the amount of one 
of the drafts, and the Bank brings the 
case here for review. 

The drafts were received by the bank 
lebruary 19th, and were that day pre- 


sented, and by Looschen orally accept— 


ed; he promising to call and pay them 
When the first draft ma- 
tured, Looschen called at the Bank, and 
asked that it be held, promising again 
to pay ina few days. When the second 
draft matured, the same thing occurred. 

Tne Bank held the drafts, without ne- 


in a few days, 
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tifying plaintiffs, until March sth, when 
Looschen again called and requested the 
Bank to write the plaintiffs, asking an 
extension of 30 or 60 days. This was 
done. During this whole period Loos- 
chen was indebted to the Bank about 
$2,000 on notes, and about $3,000 on 
overdrafts. March 7th he conveyed all 
of his property to the Bank in satisfac- 


tion of his debt, the bank also agreeing 


to pay certain other debts, not inciuding 
that to plaintiffs, and amounting to 
about $5,500, according to a composi- 
tion agreement Looschen had made with 
such other creditors at the rate of 70 
cents on the dollar. The same day the 
Bank returned the drafts to plaintiff, to- 
gether with the letter with which they 
had been transmitted, indorsing across 
the letter, ““Mr. Looschen has sold out 
his business.”’ After the conveyance to 
the Bank it was impossible for plaintiffs 
to collect anything. 

In addition to the foregoing facts, it 
should be stated that there was evidence 
tending to show that in this method of 
handling the drafts, the Bank followed 
a custom in vogue by it and the only 
other bank at Hooper. There was no- 
thing to show that the plaintifis knew 
of this custom, Further, the evidence 
tends to show that prior to March 7th, 
the Bank considered Looschen solvent; 
and the conveyance seems to have been 
made at the suggestion of Looschen, 
and not upon any pressure brought by 
the Bank. 

The court instructed the jury that the 
drafts being only a means resorted to by 
plaintiffs to collect the debt, and there 
being no other parties In interest, the 
Bank was not required to observe the 
demands of the law merchant with re- 
gard to presentment and notice of dis— 
honor of commercial paper, but that it 
was merely a collecting agent, and 
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bound only to reasonable diligence. So 
far the charge was undoubtedly correct. 

But the court also charged that, if 
the Bank pursued the custom prevailing 
at all the banks in Hooper, it was not 
liable, although the plaintiffs were ig- 
norant of that custom, In other instruc- 
tions the facts were rehearsed substan- 
tially as they have been stated here, and 
the jury was told that, if the facts were 
so found, there could be no recovery; 
also, the jury was charged that, if it 
found for the plaintiffs, it must find for 
the amount of both drafts. 

All these instructions were evidently 
disregarded by the jury. Those relat- 
ing to the right to recover were palpably 
erroneous. A verdict rendered in plain 
disregard of the instructions is contrary 
to law, and will ordinarily be set aside, 
whether the instructions be good or bad. 
In this case, however, there should not 
be a reversal because the error was inno 
sense prejudicial to the plaintiffs in error. 
The only verdict which could properly 
have been rendered the evi- 
dence was one in favor of the plaintiffs 
below. It would be a disgrace to the 
law if the plaintiffs could not recover on 
the admitted facts of the case. 

True, the holding of the drafts for a 
reasonable time, at the request of the 
acceptor, might often not be negligent, 
and might even be the part of prudence; 
and we by no means intend to hold that 
a bank holding paper 


under 


for collection 
merely may not, as a general rule, ob- 
tain apreference for a debt, owing to 
itself. Neither the holding of the drafts 
nor the securing of a preference for its 
claim, would necessarily charge the bank 
with liability. 

But the combination of the two facts, 
under the circumstances here proved, 
leaves but one inference to be drawn, 
and it is an act of charity to call that in- 
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A harsher 
term might be more appropriate. Loos- 
chen was in the possession of property 
of great value—his own, and subject to 
execution. 


ference one of negligence, 


He was conducting a mer- 
cantile business. He owed the Bank 
The Bank held the 
drafts from February rgth until March 
7th, relying solely on an indefinite pro- 
mise by Looschen to ‘‘come in and pay 
in a few days.”’ The Bank did not com- 
municate with the plaintiffs in any way 
until March 5th, and then only to ask 
a considerable extension, March 7th, 
and before an answer was or could be 


more than $15,009. 


received, it appropriated the whole of 
Looschen’s property to itself, not only 
in satisfaction of its own debts; but as- 
suming at the same time the payment of 
a large amount of other indebtedness, 
in favor of men to whom it owed no 
duty and in disregard of the plaintiffs, 
to whom it was bound for the exercise 
of good faith and reasonable diligence 
in their protection. Having taken the 
property, and so made it impossible to 
collect the drafts, it returned them; 
coolly stating that Looschen had sold 
out his business, but not even then dis- 
closing its own interest or share in the 
transaction, 

The cases cited by the defendants in 
support of the bank's conduct are not in 
point, and, if they were, we could not re- 
gard them as precedents worthy to be 
followed. Courts are not organized to 
lend their sanction to such transactions, 


The Bank’s conduct was not merely neg- 


ligent. It was characterized by the ut- 
most bad faith. Freeman v. Bank (Iowa) 
42 N. Y. 632, was a case where drafts 
had been frequently drawn, It seems 
that some had been returned, and the 
drawers instructed the Bank: “Do not 
return any moredrafts. * * * Wire 


us and awaitreply.” The bank prompt- 
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ly wired the drawers of the dishonor of 
the drafts in question, The drawers an- 
swered by mail, In the meantime the 
bank had received information which 
led it to issue an attachment for a debt 
owing to itself. It at once wired that 
fact to the drawers, and on instructions 
to that effect handed the drafts to its 
attorney. The other attachments had 
been levied which absorbed the assets. 
Here the bank strictly followed special 
instructions, and informed the drawers 
promptly of the facts. It was, of course, 
held not liable. 

Most of the cases cited are adduced in 
support of the proposition that plaintiffs 
were bound by the custom of the Hoop- 
er banks in such matters, although not 
aware of such custom. This upon the 
theory that, the collection having been 
sent without special instructions, the 
customer is presumed to have intended 
that the bank should pursue its usual 
course, Such cases are Trust Co. v. 
Newland (Ky.) 31 S. W. 38; Sahlien v. 
Bank, (Tenn. Sup.) 16 S. W. 373. But 
all such cases state, or clearly, imply, 
that the custom must be both lawful 
and reasonable, In Crouse v. Bank, 
(N. Y. App.) 33 N. E. 301, the customer 
had been promptly informed of the 
bank’s acts, and had ratified them. In 
sending the collection, plaintiff did not 
assent by implication to a custom that 
the bank should be negligent, or that it 
should practice a fraud upon them. A 
case much like this, but where the con. 
duct of the bank had been by no means 
so reprehensible, is Mound City Paint & 
Color Co. v. Commercial Nat. Bank of 
Ogden (Utah) 9 Pac, 709. 

It is claimed that there was no proof 
of damages; that is, that it was not 
shown that, had the Bank been diligent, 
the drafts could have been collected. In 
such cases, it is usually impossible to 
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show with certainty that, if due care had 
been observed, the collection would have 
been made. The law is not so rigid in 
its requirements for the protection of 
the negligent agent. It is only neces- 
sary to show a reasonable probability 
that with due care the collection would 
have resulted. The burden then rests 
on the defendant to show that there was 
no damage. Fahy v. Fargo (Sup) 17 
N. Y. Supp. 344. See, too, First Nat. 
Bank of Meadville v. Fourth Nat. Bank 
of City of New York, 77 N. Y. 320; Id. 
89 N. Y. 412; First Nat. Bank of Trini- 
dad v. First Nat. Bank of Denver, 4 
Dill. 290. 

In this case it was shown that until 
March 7th, Looschen continued to con- 
duct his business, and owned property 
subject to execution to the value of $t5,- 
ooo, at a conservative estimate. The 
Bank saw fit to taxe it that day to sat- 
isfy a debt of over $15,0c0, and agreed 
at the same time to pay therefor several 


thousand dollars more. Looschen had 


TAXATION OF 


oO} 
BY 


TAXATION 
STOCKHOLDER FROM 


MITTED BY THE 


NATIONAL 
NATIONAL BANK SHARES IN VIRGINIA—DEDUCTION OF 
VALUE 
ASSESSMENT 
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been permitted to overdraw his account 
about $3,000, and the cashier testifies 
that any checks that he might have 
drawn before March 7th would have 
been paid. Certainly it would appear 
from those facts that had the Bank been 
diligent in seeking payment of 
drafts, or in returning them, or in noti- 
fying the plaintiffs of the facts, it is 
reasonably probable that payment would 
have been obtained. 

It 1s suggested that there was no 
ground of attachment, and that 
plaintiffs could not have otherwise pro- 
ceeded with sufficient celerity to realize 
their debt. But if Looschen were 
estly disposed, it is clear that he could 
have paid. 
posed, and 


the 


the 


hon- 
If he were otherwise dis- 
to 
plaintiffs, a cause of attachment would 


had undertaken evade 
have arisen, and the process would have 
been clearly effectual. 
the verdict is that the 
amount of both drafts, and defendants 


cannot complain of that. 


The only vice in 
it was not for 
Affirmed. 


BANK SHARES. 


INDEBTEDNESS 


OF HIS SHARES, NOT PER- 


LAW, 


Burrows v. Smith, Treasurer, supreme court of appeals of Virginia, March 17, 1898. 


Under the assessment law of Virginia, a holder of national bank shares cannot deduct his in- 
debtedness from the value of his stock, before it is assessed for taxation. 
Nor can taxpayers deduct their indebtedness from the value of their investments in any kind 


of stock, banking or otherwise. 
bonds, notes and other evidences of debt. 
to be assessed at its value. 

Action for injunction by H. C. Bur- 
rows, owner of national bank stock, 
against S. R. Smith, treasurer. Judg-- 
ment for defendant; affirmed on appeal. 

Harrison, J. The question presented 
by this record is whether or not, under 
Acts 1889-90, p. 197, providing for the 
assessment of taxes, a debtor, who owns 
national bank stock is entitled to have 
his indebtedness deducted from the 


The privilege of deduction is confined by the assessment law to 
Bank stock is not an evidence of debt, but is property 


value of his stock before it is assessed 
for taxation, 


It is clear that no such right exists. 
The first subdivision of section 8 of the 


act provides that each person shall ex- 
hibit to the commissioner a statement in 
the aggregate of all bonds, notes and 
other evidences of debt due such person 
in excess of $100, and that there shall be 
deducted from the aggregate amount 
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thereof all such bonds, demands or 
claims, not otherwise deducted, owing 
to others from such person as principal 
debtor. 

Bank stock is property to be assessed 
at its value, like all other property, and 
is not,as contended, an evidence of debt 
due to the owner, within the meaning or 
contemplation of the assessment law. 

It is contended that the act is in con- 
flict with section 5219 U. S. Rev. Stat. 
which prohibits any state from assessing 
for taxation the shares of stock in a 
national bank at a greater rate than is 
assessed upon other moneyed capital, 
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The object of section 5219 was to pre- 
vent the states from discriminating 
against national banks in the matter of 
taxation. The assessment law (Acts 
1889-90, p. 197) does not, and was not 
intended to, discriminate against na- 
tional banks. 

Under the act, taxpayers cannot de- 
duct their indebtedness from the value 
of their investments in any kind of stock, 
banking or otherwise, That privilegeis 
confined by the termsof the act to bonds, 
notes and other evidences of debt, the 
object being to prevent double taxa- 
tion, 


LICENSE TAX ON MONTANA BANKS CONSTITUTIONAL. 


State v. Thomas Cruse Sav, Bank, Supreme Court of Montana, April 11, 1898. 


Action by the state against Thomas 
Cruse Savings Bank, of Helena, to re- 
cover $800 for license under section 4061 
Pol, Code, which imposes upon banks 
and banking institutions a license for 
carrying on such business in Montana. 

The answer avers the bank is not sub- 
ject to the license tax for the reason that 
the national banks in the state, doing 
business in competition with the Ce 
fendant bank, are not subject to the tax. 
Defendant claims the license tax law 
is void, because in conflict with section 
11, art.15, of the state constitution which 
is as follows: 

‘‘No foreign corporation shall do any 
business in this state without having one 
or more known places of business and 
an authorized agent or agents in the 
same, upon whom process may be served. 
And no company or corporation formed 
under the laws of any other country, 
state or territory, shall have or be al- 
lowed to exercise or enjoy within this 
state any greater rights or privileges 
than those possessed or enjoyed by cor- 
porations of the same or similar char- 


acter created under the laws of the 
state.” 

Judgment was rendered for plaintiff 
and defendant bank appealed. 

Held: It is conceded that national 
banks cannot be required to pay the 
license. It is therefore contended that 
national banks are corporations ‘‘formed 
under the laws of another country, state 
or territory,” within the contemplation 
of section 11, article 15, of the constitu- 
tion of the state; and that as such cor- 
porations may do business in this state 
without being liable for the license im- 
posed, the section of the statute imposing 
such license is void, because in violation 
of said section of the constitution, it al- 
lows national banks*‘to exercise orenjoy 


within this state greater rights or privi- 
leges than those possessed by corpora- 
tions of the same or similar character 
created under the laws of the state.” It 
is claimed the state license statute dis- 


criminates in favor of national banks 
and against the defendant bank and is 
therefore in conflict with the clause of 
the constitution above cited. 
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But national banks are governmental 
agencies that do not come within the 
sovereign power of the state for legisla— 
tive purposes, except in so far as con- 
gress has expressly permitted. Being 
such governmental agencies, they can- 
not be held to be ‘‘of the same or simi- 
lar character” as banking corporations 
created under the laws of the state. 
Because the state has no power to bur- 
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den the necessary governmental agencies 
with a license tax is no reason why it 
may not impose such liability upon cor- 
porations, companies or persons within 
the sphere of its power, because they 
are within the state by virtue of its laws 
or its permission. The license tax, is, 
therefore, constitutional. 


Judgment affirmed. 


CERTIFICATE OF STOCK AS COLLATERAL SECURITY. 


Williams v. American Nat. Bank of Arkansas City, U. S. Circuit Court of Appeals 8th Circuit, Feb. 7, 1898. 


Plaintiff loaned money to a national 
bank, and took as collateral security a 
certificate of stock issued to her. 

The receiver of the bank contended 
and the U. S. Circuit Court for the 
district of Kansas, decided, that the 
certification of stock issued to plaintiff 
was in the nature of a written contract, 
the terms of which could not be varied, 
nor the legal effect of which avoided, by 
parol testimony; hence plaintiff was 


INDORSEMENT: BY 


CASHIER OF 


estopped from controverting its apparent 
character as establishing her status as a 
stockholder, and from maintaining her 
action on the theory of money loaned. 
The circuit court of appeals reverses 
the judgment; holds testimony admiss- 


ible to show the loan and the certificate 
of stock given as security; and further 
holds it is no defense to an action for 
money had and received for the bank to 
say that the collateral security it put up 
was issued without authority. 


PRIVATE BANK. 


Arnold v, Swenson, Court of Civil Appeals of Texas, March 2, 1898. 

The firm of Crawford and Crawford 
was proprietor of the Milam County 
Bank, and carried on the banking bus- 
iness in the name of the firm and as the 


Milam County Bank. F. M. Crawford, 
one of the partners, acted as cashier. 
The negotiable note in suit was payable 
to the order of the “Milam County Bank,” 
and was transferred to plaintiff before 
due,indorsed ‘‘F. M. Crawford,Cashier.”’ 
The maker of the note asserted the note 
was subject to equities existing against 
the payee. 

Held: The only question is whether 
the indorsement by F. M, Crawford, 
Cashier, was in the usual course of bus- 
iness and transferred to the holder, the 
legal title to the note. The cashier of a 
bank has a general authority to transfer 


by indorsement a negotiable paper held 
by the bank, 1 Morse, Banks, § 158, and 
this authority, it is believed, applies as 
well to private banks conducted by an 
individual as to those existing under 
charters from the government. The 
business carried on by Crawford and 
Crawford was a_ banking business, 
whether carried on in their name or as 
the Milam County Bank; and it appears 
from the evidence that the bank was 
known as the Milam County Bank, and 
that the power existed in F. M. Crawford, 


as the cashier of that bank, by virtue of 
the custom and course of dealing of the 
bank, to transfer its paper by indorse- 
ment, 

This fact alone is sufficient to estab- 
lish a legal right in the indo:see to the 
paper transferred. 





DUTY OF COLLECTING 


BANK. 


THE DUTY AND LIABILITY OF A COLLECTING BANK UNDER THE LAW OF MISSOURI.” “= 


A dialogue based on the decision of the Kansas City Court of Appeals, in American Exchange Nat. Bank of 


Lincoln, Neb. v. Metropolitan Nat. Bank of Kansas City, Mo., rendered May 31, 1897; reported 7 


Rep. 451- 


BANKER. [understand the general rule of 
law in this state governing the bank collecting 
business is this: That where a bank receives a 
check, note or draft for collection, on a party at 
a distant place, the agent it employs to collect 
the check at the place of payment is the agent of 
the owner of the check or draft, and not the 
agent of the bank who received it of the owner 
and forwarded it. And that if the bank receiv- 
ing the check for collection uses due diligence 
and transmits the paper to a PROPER, RELIABLE 
and COMPETENT agent or correspondent for col- 
lection, with PROPER INSTRUCTIONS for the col- 
lection of the same, its responsibility is at an 
end, 
ATTORNEY, 


Your understanding is correct. 
The statement of the general rule you have just 
made is what was held to be the law in Daly v. 
Bank, 56 Mo. y4, and more recently announced 
by the Kansas City Court of Appeals in Ameri- 
can Exchange National Bank v. Metropolitan 


National Bank, The last-named case is a very 
valuable contribution to the law governing the 
business of bank collecting, for it discusses and 
decides some of the minute details as to what 
will, or will not, constitute due diligence under 
the general rule, and now enables a definite 
answer to be given to some questions that have 
heretofore been in doubt in this state, 

BANKER. 
practice: 


This point frequently arises in 
We receive a check on a bank at a 
distant point, and for reasons of convenience or 
economy, mail it direct to the bank on which it 
is drawn for payment and remittance. In so 
doing, do we comply with the rule that requires 
us to use ‘‘due diligence and transmit toa pro- 
per, reliable and competent agent or corres- 
pondent?” 

ATTORNEY. You do not use due diligence, 
and by so doing, voluntarily take upon yourself 
the risk that the bank to which you mail the 
check is, and will continue,solvent and reliable. 
If you mailed the check to another bank in 
apparent good standing, your customer would 
then carry the risk, but by mailing to the 
drawee, your own bank assumes the risk. 

BANKER. Has it been so decided 
ouri? 


in Miss- 


: Mo. App. 


ATTORNEY, 
case to 


Yes, in the American Exchange 
which I have referred. One of the 
questions involved was whether a bank properly 
discharged its duty to its customer by sending 
a check direct to the bank which owed it. In 
other words, was the debtor such proper, com- 
petent and reliable agent? The court decided 
this question in the negative. It said ‘tit was 
negligence to place a collection, which as a 
matter of business required prompt attention,in 
the hands ot the debtor to collect for himself.” 
While the question has never been before the 
supreme court of Missouri for decision, it has 
been decided the same way by the highest 
courts of several other states, and the Kansas 
City Court cf Appeals refers io these decisions 
in support of its own ruling. 

BANKER. But this situation frequently arises: 
When we receive a check at a distant point, it is 
found that the bank on which it is drawn is the 
only bank in the place. In such a case, where 
there is no other bank to send the check to, it 
is certainly right and proper, is it not, to send 
the check direct to the drawee bank? 

ATroRNEY. This was one of the subsidiary 
questions which the Kansas City Court of Ap- 
peals discussed. They decided that it is not 
proper to send a check tothe drawee bank, even 
where that bank is the only one in the place. 

BANKER. But what reason could the court 
give for such a decision? If there is no other 
bank ina place, to whom could we send the 
check? 

ATTORNEY. The court gave the foilowing 
‘‘There are others than banks 
be entrusted with collections.” I 
suppose, from this,that in such cases you should 
give the attorneys at law, or the merchants, a 
chance. Butcertainly under this decision, if 
yon mail a check for collection directly to the 
bank on which drawn, whether it is the only 
bank of the place, or one of several, you are 
guilty of negligence in the eye of the law, and 
as a consequence, if there is any slip-up on the 
part of the bank, you must pocket the loss. By 
such a course of sending direct you virtually 
become an insurer of your correspondent’s sol- 
vency, which you would not be—I am speaking 


laconic reason: 
who may 
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of the law of Missouri—if you sent the check to 
an independent bank or other suitable collector 
in the place of payment. 

BANKER. But would not the fact that it 
quite customary for barks to transmit collections 
to their correspondent, even though such 
correspondent was the debtor, if properly 
shown to the court, operate to change the 
tule of law? A great many of these so-called 
rules of law are nothing but the outgrowth of 
mercantile customs which have become settled 
and recognized, if I understand the matter 
right. 

ArroRNEY. The argument you make was 
presented tothe Court at Kansas City. Their 
response to the suggestion that it was custom- 
ary for banks to send collections to their corres- 
pondent, even where the latter was the payor, 
was: ‘‘To this we answer that itis not a reas- 
onable custom and therefore must fail of recog- 
nition by the courts. We concede it may be, 
and perhaps is, in many instances, 
convenient mode, for the bank with 
the collection. But if the bank adopts that 
mode it takes upon itself the risk of the conse- 
quences.” 

BANKER. If the bank should.send a check to 
the bank on which and 
caused its loss, a day earlier than it was obliged 
to, under the law, could it escape responsibility 
by showing that if it had held the check another 
day, and then mailed it there would have been 
a loss by failure of the drawee, before the check 
reached it? 
ATTORNEY. 
would seem 


is 


the most 
intrusted 


drawn whose failure 


Under the Kansas City decision, 


it not. This consideration was 
presented to the court in the case before it. 
‘Their answer was substantially as follows: The 
case does not present the fact of the check being 
senta day later. The fact is, the bank did not 
delay sending it. Itsent the check with due 
diligence and in time to have been collected if 
it had been sent to some the 


one other than 


BOOK 


**Wall Street Facts versus Wall Street Humbug” 


—By W. P. Eager, 
Broad Street, N. Y. 
This little work contains much useful infor- 
mation concerning Wall Street transactions and 
valuable statistical data. The author presents 
fluctuation tables of the six leading stocks, em- 
bracing the years 1892-1897 inclusive, which 
are entirely Original in design, the data being 
arranged in different form from any heretofore 
published. Among the subjects treated are, 
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debtor. The fact that the bank might have de 
layed sending the check without negligence and 
that the loss would then have occurred, does 
not alter the facts which the bank actually 
caused totranspire. In order to exonerate the 
bank it should appear that if at the time it did 
send the check, it had been sent to a third party 
the result would have been the same. 

BANKER. But grant that a bank is guilty of 
misconduct in sending a check direct to the 
debtor, yet is it not a good excuse that the 
bank's misconduct works no injury or damage 
to its customer? The idea I mean to convey is 
this: Suppose the check had been sent to some 
third party in a place where the drawee was the 
only bank. He would be justified in taking 
that bank's draft in payment, so as to be able 
to remit the collection, and the same loss by 
reason of non-payment of that draft would then 
result as where the check is sent direct, and the 
drawee's remittance draft is dishonored. There 
would be a loss in any event. Should the bank 
be held liable under such circumstances, where 
the result would be no worse for 
than if it sent the check to an independent col- 
lector who took the drawee’s worthless draft? 

ATTORNEY. You are assuming too much. 
Such an argument was Offered in the case at 
The court said it would grant for 
the sake of the argument (without conceding it) 
that the third party would be justified in taking 
the drawee bank's draft in payment; but even 
granting the right, it would be assuming too 
much to say that the third party would take the 
draft or check of the drawee, There are other 
methods and means of making remittances, the 
court said,and it would be the merest conjecture 
to say that a third party would have taken the 
bank’s check. The court said that wherea bank 


sends a check to the debtor bank, it fails in its 
duty, and it cannot be allowed to escape the 
consequences on a mere possibility of like dam- 
age following, if a different mode had been 
pursued. 


its customer 


Kansas City. 


NOTICES. 


‘*How to Select a Broker;” ‘*Market Letters;” 
“Inside Information;” **Overtrading;” ‘‘Aver- 
aging;” and the monthly range of *‘Sugar”’ and 
**Burlington.”’ 

The author states frankly that he presents the 
reader with no patent as to how to make money 
in Wall Street; but thinks a perusal of his work 
will be of advantage to many ‘‘outsiders” who 
have false notions about getting rich through 
Wall Street operations, and may save them re- 
grets for unwise steps ending in losses. 
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THE SAVINGS BANK. 


A section of the Journal is set apart 
for the publication of matters especially 
relating to savings banks, and the at- 
tempt will be to supply information, 
up-to date and useful. New legislation 
affecting savings banks, and decisions 
of the courts upon savings bank mat- 
ters, will be included; as wellas articles 
and discussions upon questions of sa- 
vings bank policy, involving the scope 
of investment and general welfare. 

We tender our thanks to Mr, William 
Hlanhart, deputy-comptroller of the 
Emigrant Industrial Savings Bank of 
New York city, for his contribution 
upon the ‘*Taxation of Savings Bank 
Deposits,’”” which we publish in this 
number. 

TAXATION OF SAVINGS BANK DEPOSITS, 
New York, April 25, 1898. 
Editor Banking Law Journal: 

Dear Sin:—In response to your kind 
invitation to write a short article for 
your valuable magazine regarding Sav- 
ings Banks, I beg to hand you the fol- 
lowing paper on ‘*Taxation of Savings 
Bank Deposits,”’ trusting that it may in- 
terest some of your readers. The sub- 
ject is an interesting one, many and 
various opinions have been given, and 
some decisions have been rendered, yet 
the question may by no means be con- 
sidered as settled, and savings banks’ 
officers are frequently asked by their 
depositors, ‘‘Shall we have to pay per- 
sonal tax on our deposits,’’ whilst on 
the other hand many attempts have 
been made to tax the savings banks on 
their deposits or surplus. Sofar,all such 
attempts have proved unsuccessful. The 
following extracts from the law, legal 


decisions and opinions will, I hope, pre. 
sent the matter clearly to your readers, 
and enable them to reach a conclusion 
understandingly. 

Section 4 of Chapter 456, Laws of 
1857, amends the revised statutes as fol- 
lows: 

‘‘The deposits in any bank for savings 
which are due to depositors, and the ac- 
cumulations of any life insurance com- 
pany organized under the laws of this 
state, so far as the said accumulations 
are held for the exclusive benefit of the 
assured, shall not be liable to taxation, 
other than the real estate and stocks 
which may be owned by such bank or 
company, and which are now liable to 
taxation under the laws of the state,” 

Chapter 908 of the laws of 1896, says: 
‘Article IV. The following property 
shall be exempt from taxation * * * 
Sec. 14, the deposits in any bank for 
savings which are due depositors.” 

The Attorney General filed June 12, 
1878, the following opinion in reply toa 
communication inquiring whether a de— 
positor in a savings bank was liable to 
be assessed and taxed on his deposit: 

‘‘In my opinion, section 4 of chapter 
456 of the laws of 1857 exempts such 
deposits absolutely from taxation, and a 
depositor therefore cannot be assessed 
for such moneys, The law above men- 
tioned, in my opinion, protects the indi- 
vidual depositor as well as the bank.” 

Many attempts have been made to tax 
savings banks’ deposits, and it would 
exceed the limits of this paper to give 
an account of all the cases; a few in- 
stances will suffice. 

The officers of the Poughkeepsie Sav- 
ings Bank applied tothe Supreme Court 
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for a writ of certiorari to review their 
assessments, and Justice Barnard’s opin- 
ion, filed September 3, 1879, wasas fol- 
lows: 

‘*The deposits in savings banks are 
not taxable. Under the revised statutes 
moneyed corporations were taxable upon 
their capital Savings banks have no 
capital; they simply receive deposits, for 
which they become liable to their de- 
positors, with accrued interest. The 
design was to afford institutions, which 
would receive deposits generally in 
small amounts, and to invest the same 
so that the depositors would have an in- 
come from their earnings. There was 
nothing upon which to base taxation. 
The savings banks were debtors for the 
entire sum in their hands. Ordinarily, 
the depositors would have been taxable, 
but the Legislature, by Chapter 456, 
Laws of 1857, ordered that their deposits 
should not be taxable.” 

Among the recent cases are the fol- 
lowing: The assessors of the City of 
Newburgh assessed a portion of the sur- 
plus of the Newburgh Savings Bank; 
the decision of Judge Hirschberg, Feb. 
4, 1898, was ‘‘that the profits of savings 
banks, under the laws which governed 
the obligations and duties of the relator 
(the savings bank) belong in equity to 
depositors, and are a part of the depos- 
its in the same sense that the stipulated 
interest is or may be. They are not pay- 
ableinthesame way nor at the sametime, 
but they may be held by the bank as a 
fund until they have reached an amount 
necessary for the security to the deposit- 
ors against unforseen contingencies, and 
in the end are due the depositors or their 
legal representatives. The so-called 
surplus is therefore within the equity of 
the statute exempting depositors of sav- 
ings banks from taxation. This surplus 
fund is a debt or obligation due to de- 
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positors as much as the accumulated 
interest is, and it follows that, from the 
views advanced, the assessment in ques- 
tion is illegal and unauthorized 
should be vacated.”’ 

The assessors of the village of Fulton 
assessed certain of their citizens for 
money on deposit in savings banks. A 
writ of certiorari was granted to review 
these assessments, and at a special term 
held in Oswego, Justice Wright held 
that the deposits were exempt from tax- 
ation under the laws of the State of 
New York. 

In June 1897, Mr. Wickersham, of the 
firm of Strong & Cadwallader, gave a 
lengthy opinion on the subject, to the 
Savings Banks’ Association of the State. 
The following are his conclusions: 

**t, It would therefore seem clear that 
this enactment exempts such deposits 
from taxation,either against the bank or 
against the individual depositors, and 
that exemption protects that particular 
species of property from taxation,either 
as a debt due by the bank to the depos- 
itor or as personal property belonging 
to the depositor. 

“2, For these reasons I am of the opin- 
ion that a savings bank is not liable to 
taxation upon its surplus under the law 
as it now exists.” 

Let us now take the other side of the 
question. The arguments are mainly 
the following: 

1. There is no Court of Appeals de- 
cision in the matter. This is quite true, 
and it is hoped that a clear case will soon 
be carried there, so that the question be 
finally disposed of and beyond further 
discussion. 

2. Judge Earl in the Court of Appeals, 
in the case of People ex. rel, v. Coleman, 
135 N. Y. 2351, in the year 1892, expressed 
the opinion that the law of 1857 did not 
exempt depositors from taxation upon 


and 
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their deposits as personal property, as 
‘‘the whole act deals with incorporated 
companies, as the title indicates.” This 
opinion of the learned judge, however, 
applies no more, as since it was ex- 
pressed the General Tax Law of 1896, 
cited at the beginning of this article, 
removes the basis of his objection; be- 
sides this, his opinion was obiter, as it 
did not immediately concern the matter 
being considered and adjudicated by 
the court, and his five associates ex- 
pressly declined to give their opinion on 
the subject. 

I hope, Mr. Editor, that the above 
will conclusively prove to your readers 
that savings bank deposits are absolutely 
free from taxation against the bank, as 
well as against the individual depositor. 
Outside of the legal question involved, 
there is another that we cannot afford to 
ignore, The savings banks of the State 
of New York have proved such a boon 
to the industrious and thrifty poor, such 
a help to those who desired to advance 
and improve their condition of life, such 
a convenience, comfort and security to 
millions of its citizens, that any attempt 
to lessen their usefulness by taxation 
should be vigorously resisted; our sav- 
ings banks are a monument of practical 
benevolence, doing an incalculable am- 
ount of public and private good; to tax 
their deposits would almost amount to 
the confiscation of the small interest they 
return to their depositors because of the 
very high class of securities the law per- 
mits them to invest in, and I have no 
doubt that the Legislature, who by en- 
acting wise and beneficent laws, has 
encouraged and helped to build this 
magnificent structure of financial and 
benevolent wisdom, will continue by all 
means in its power to foster the solid 
and well managed institutions, who now 
have in their care the savings of 1,80s,- 
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280 of its thrifty citizens, amounting, on 
the ist of January last, to the sum of 
$869, 751,244.02. 
Yours very truly, 
Wa. Hanuart, 


OWNERSHIP OF SAVINGS BANK DEPOSIT, 

The following decision, of interest to 
savings bank officials, was rendered, 
April 1, 1898, by the Court of Appeals 
of Maryland in Gorman v. Gorman: 

Theresa McConnell deposited $3,000 
in the Savings Bank of Baltimore under 
the following form of entry: 

“Theresa McConnell and Maggie S. 
Gorman, joint owners, payable to the order 
of either, or the survivor.” 

Theresa McConnell died, and the 
money was claimed both by her executor 
and by Maggie S. Gorman. The bank 
interpleaded the adverse claimants. 

The contention of the counsel of Mag- 
gie S. Gorman was that the words 
‘aint owners’ mean exactly what they 
imply, namely, ownership, and not mere 
agency with authority to draw; hence 
the deposit belonged to Maggie S. Gor- 
man. 

The court, however, holds that the 
intention of the depositor with regard to 
the ownership of the deposit, is not to 
be determined by the entry alone, but 
‘tall the circumstances surrounding the 
deceased at the time’ should be con- 
sidered. 

In view of all the circumstances in the 
case, including the fact that Theresa 
McConnell always held possession of the 
pass book, the court reaches the conclu- 
sion that it was not and could not have 
been the intention of Theresa McConnell 
to make Maggie Gorman a joint owner, 
with herself, of the money ‘in question; 
and secondly, that if any such intention 
ever existed there was no such delivery 
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of the money as is required to make a 
perfect gift inter vivos. 

The court affirms the decree of the 
circuit court of Baltimore City that the 
executor is entitled tothe money in the 
hands of the bank. 


———— > 


DEPOSIT IN NAME OF ANOTHER, 


The following case has recently been 
argued and determined in the supreme 
court of Vermont; reported 68 Vermont 
Reports, 494—Kavanagh v. 
Savings Bank: 

One Bridget 
certain sums of 


Vermont 
Kavanagh deposited 
money in the Ver- 
mont Savings Bank and took a de- 
posit book 
Kavanagh. 


in the name of Mary 
This book, Bridget subse- 
quently kept in her possession and con- 
trol, but Mary once presented the book 
and drew a portion of the deposit. Some 
years after this, Bridget requested Mary 
to sign a transfer of the account to her, 
which Mary refused to do. Bridget, 
whom the bank refused to pay without 
such transfer, brought suit against the 
bank to recover the amount due on the 
book. 

The bank defended on the ground 
that its contract was with Mary Kavan- 
agh. The trial was by jury, and there 
was a verdict and judgment for the de 
fendant bank. The supreme court of 
Vermont reverses this judgment, and 
sends the case back, giving the follow- 
ing reasons: 

‘‘An affirmance of this judgment 
might embarrass the plaintiff in the en- 
forcement of any equitable right she 
may have to the deposit. The rendition 
of a judgment for the plaintiff would not 


LAW JOURNAL. 


be determinative of the defendant's lia- 
bility to Mary Kavanagh. This being 
the situation, the court will of its own 
motion reverse the judgment fro forma 
and remand the case, so that Mary Kav- 
anagh may be cited in under the pro- 
visions of V.S. 4089*, and the matter be 
disposed of in this proceeding with all 
possible interests represented.”’ 


SAVINGS BANK INVESTMENTS. 

We have received from Albert Hale, 
53 State Street, Boston, the second 
edition of his book, entitled ‘Savings 
Bank Investments,’’ published March 1, 
1898. 
densed form, the laws governing the 
classes of municipal and railroad bonds 
in which the savings banks of all the 
New States, together with 
those of New York, New Jersey, Dela- 
ware, Maryland, Pennsylvaniaand Ohio 
are allowed to invest the funds 


This book gives, in a very con- 


England 


their 
charge. This edition is bound in leather 
and as the book contains but 16 pages, 
it can easily be carried in the pocket. 
The price is one dollar. 


in 


The work is a 
marvel of condensation, and will prove 
useful to savings bank officers and others 
desirous of having at hand, for ready 
reference, accurate and definite infor- 
mation concerning the savings bank in- 
vestment laws or the different states. 


*Vermont Statutes, Sec. 4089, provide: ‘In actions 
against a savings bank to recover for moneys 
on deposit, if there is a p2rson, whether married or 
not, claiming the same fund, who is not a party to the 
action, the curt, on the petition of such corporation, 
and on such notice as it considers proper to the plain- 
tiff and such claimant, may orcer the proceedings to 
be amended by making such claimant a party defend- 
ant; and the court shail thereupon hear and determine 
the rights and interests of the parties to said actionin 
and to said tunc.” 
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INVESTMENTS BY TRUSTEE UNDER 
WILL. 
Liability of trustee for losses—Question whether 
trustee acted with reasonable prucence in making 
leans, cecided in favor of trustee—Trustee not 


liable for depreciation of reai estate—For what 
expenditures trustee may charge estate. 


Atlantic Trust Company, as trustee v. Powell and 
Rider, as executors &c. of Benjamin M. White, de- 
ceased, et. al. 


New York Supreme Court, Special 
Term, Part IV. 


April 1898. 


FREEDMAN, J.—The plaintiff by this 
action seeks to make the estate of Ben- 
jamin M, White, deceased, responsible 
for losses alleged to have been sustained 
by the estate of Elizabeth W. Whitlock, 
deceased, in consequence of certain in- 
vestments made by the said Benjamin 
M. White, while acting as executor and 
trustee under the will of his sister, the 
said Elizabeth W. Whitlock. 
3enjamin M. 


The said 
White died February 1, 
1894, and in April, 1894, the defendant 
Wilson M. Powell was by an order of 
this court, 
Mr. Powell resigned as such 
trustee, and by a further order of this 
court,dated November 2,1895,the plaintiff 
was appointed trustee in his stead under 
the will of Elizabeth W. Whitlock, de- 
ceased. Benjamin N. White, by his own 
last will and testament, made the de- 
fendants Powell, Willits and Rider ex- 
ecutors of his estate. The trust funds 
which came into the hands of Benjamin 
M. White in the year 1883, when he be- 
came sole surviving trustee of the estate 
of his sister, Elizabeth W. Whitlock, 
amounted altogether to $31,000. 

The plaintiff on its appointment as 
trustee received the defendant 


appointed trustee in his 


place. 


from 


Wilson M. Powell, the resigning trustee, 
certain assets then composing the trust 
estate,as follows: 1. Bond and mortgage 
made by Frances J. Annam and her 


husband, $5,500; 2, bond of Mary J. 
Bolton (one of the defendants) and her 
husband, $1,000; 3, note of B. M. 
White, dated November 1, 1892, $500; 
4, deed of Nos. 26 and 28 Chapel street, 
Brooklyn, premises purchased by B, M. 
White, trustee, on foreclosure of mort- 
gage,$18,000; 5, deed of No. 73 Furman 
street, Brooklyn, title to which was also 
acquired by mortgage foreclosure, $6,- 
600, 

As tothe bond and mortgage made 
by Frances J. Annam and her husband, 
it is conceded that they are good secur- 
ity for the money loaned and that the 
interest on them has been regularly 
The loan on the bond of Mary J. 
Bolton and her husband was not made 
by the trustee, but by the testatrix her- 
self, and all claim on account thereof 
was withdrawn by plaintiff's counsel on 
the trial, 


paid. 


The note for $500 made by White in- 
dividually to himself as trustee, is ad- 
mitted to be chargeable against the de- 
fendants; and the only question as to it 
is whether it is not to be set off against 
the amount established by the defend- 
ants as a counterclaim. This will be 
considered later on. 

The only remaining claims of the 
plaintiff relate to the investment of $18,- 
ooo in the premises 26 and 28 Chapel 
street, and of $6,000 in the premises 73 
Furman street. 

As to the premises 26 and 28 Chapel 
street, the was originally 
made by loans on mortgage,viz., a mort- 
gage dated February 28, 1888, for $13,- 
ooo, and a mortgage dated May 29, 
1890, for $5,0c0, These mortgages 
were foreclosed and the trustee was com- 


investment 
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pelled to bid in the property. He re- 
ceived therefor a sheriff's deed, dated 
December 5, 1892, and took title to him- 
self, as sole surviving executor, &c., of 
Elizabeth W. Whitlock, the considera- 
tion expressed in the deed being $18,000, 
the aggregate principal sum secured by 
the two mortgages foreclosed. 

As to premises 73 Furman street, the 
investment originated in a loan of $6,000 
in December, 1883. 
foreclosed and the loan renewed to 
the upon the sale. The 
second mortgage was foreclosed and the 
loan renewed to a new purchaser upon 
the sale. 
process of foreclosure at the time of Mr. 
White’s death. Thereafter the fore- 
closure was completed and the property 
bid in at the sale for the benefit of the 
trust estate for the expressed consider- 
ation of $6,600. From 1883 downtothe 
time of the foreclosure of the last mort— 
gage, six per cent. interest was realized 
on the investment. 

It is claimed that these investments of 


This mortgage was 


purchaser 


The third mortgage was in 


$18,000 and $6,coo respectively, were 


not made by Mr. White with the care 
or prudence incumbent upon him as 
trustee; but on the contrary, the same 
were negligently made and the securi- 
ties taken for these loans were inade- 
quate; that the investments so made by 
Mr. White, as trustee, were improvident 
and disastrous, and have so resulted 
that no income whatever has been real- 
ized by the beneficiaries under Mrs. 
Whitlock’s will for the entire period be- 
tween the date of White’s decease and 
the appointment of the plaintiff as 
trustee, and the plaintiff charges that 
substantial realization of the same by 
plaintiff of the assets turned over to it 
is precarious and doubtful. But it is 
not claimed that Mr. White was guilty 
of any dishonesty or bad faith. The 
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question, therefore, is whether he acted 
with reasonable prudence in making the 
loans. 

The evidence shows that he invested 
his dead sister’s money on like security 
as he did his own money and his living 
sister's money. He was doubtless act- 
uated by a desire to secure for the 
children of his deceased sister, his own 
nieces, who are the beneficiaries named 
in the fourth clause of the will of Eliz- 
abeth W. Whitlock, the best possible 
income consistent with safety of the 
principal, and loans secured by 
the mortgages in question bore six per 
cent. interest, which Mr, White regu- 
larly paid to said nieces down to the 
time of his death. That Mr, White 
himself believed the property to be val- 
uable, and the security good, is shown 
by the fact that he continued to pay to 
the said beneficiaries interest out of his 
own funds after the foreclosures, just as 
if the mortgages were still existing. He, 
no doubt, expected to reimburse him- 
self out of future rents or from the pro- 
ceeds of subsequent sales. He bought 
in the property on foreclosure to prevent 
any loss to the estate he represented, 
and that he acted with good judgment 
in the matter of such purchases, is shown 
by the testimony of the expert witnesses 
called by the defendants. 

The weight of the evidence is that at 
the time the loans were originally made 
the Chapel street and Furman street 
premises were adequate security even if 
it be held that it was the duty of Mr. 
White to loan no more upon them than 
about two-thirds of their respective 
values; that since that time their values 
have become depreciated by reason of 
changes in the neighborhood over which 
Mr. White had no control; that Mr. 
White since that time did the best he 
could do under adverse circumstances; 


the 
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that at the time of his death, in Febru- 
ary, 1894, the premises were still worth 
substantially all they had cost; and that 
since his death, owing to the depressed 
condition in the market, such a depre- 
ciation has occurred in nearly all 
Brooklyn property as to make it difficult 
to derive a suitable income from the 
premises in suit. Now, Mr. White’s 
estate clearly cannot be held for the ef- 
fects of the general depreciation which 
occurred after his death, and up to the 
time of his death, he appears to have 
done all he could do, provided the loans 
when originally made, constituted prop- 
er investments, and as to that the weight 
of the evidence is that they were. The 


result may, therefore, be an unfortunate 
one to the beneficiaries under the will of 
Mrs. Whitlock, but under the circum- 
stances of this case the estate of Mr. 
White shouid not be held liable on the 
theory that the investments were origin- 


The law does not re- 
quire infallibility of any trustee. The 
rule is that a trustee will not be held 
responsible for any losses in the man- 
agement of the trust property, so long 
as he acted in good faith in the exercise 
of a fair discretion, and in 


ally improper. 


the same 
manner as he would ordinarily do in 
regard to his own property (2 Story, Eq., 
154, sec, 1272). “If a more stringent 
rule be applied as to the responsibility 
of trustees, the trust would defeat itself 
by deterring thoughtful, honest and 
prudent men from engaging in the dis- 
charge of duties so hazardous and so 
burdensome; when one has faithfully 
endeavored to execute a trust, it would 
be both unreasonable and inequitable to 
make him an insurer against losses from 
casualties and misfortunes which ordin- 
ary sagacity could not prevent” (Roose- 
velt v. Roosevelt, 6 Abb. N. C. 447, 
453). 
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Substantially to the same effect are 
Ormiston v. Olcott, 84 N. Y. 339, 
347; Crab v. Young, 92 N. Y. 56; Hig- 
gins v. Whitson, 20 Barb., 141, 146; 
Scott v. Depeyster, 1 Edw. Ch. 513, 534, 
535; Thompson v. Brown, 4 John. Ch., 
619, 628, 629. The law being as stated, 
the evidence is clearly insufficient to 
hold the estate of Mr. White liable. 

The questions still remaining relate to 
the counterclaims of the defendants. 
Advances made by Mr. White to the 
beneficiaries under Mrs, Whitlock’s will 
on account of the income are not recov: 
erable from the plaintiffs or their trust, 
There is no proof to sustain the counter- 
claim for commissions On income. In 
his dealings with the beneficiaries under 
Mrs. Whitlock’s will, up to the very last, 
Mr. White rendered to them no detailed 
account, but he sent them a brief state- 
ment showing that he was paying to 
them what he considered their due as a 
finality. The counterclaim for half 
commissions on the principal of the 
estate should be sustained: to that the 
defendant trustees are clearly entitled. 
It also appears that, after the mortgages 
on 26 and 28 Chapel street were fore- 
closed and the property bought in for 
the benefit of the trust estate, Mr. White 
paid $1,413.72 for taxes, water rents and 
expenses of foreclosure, and the ad- 
ditional sum of $16 for insurance of said 
premises. These amounts should be al- 
lowed, with interest. 

With the exception of the foregoing 
items expressly allowed, the counter- 
claims should be disallowed, and the 
amount due on the note of $500 herein- 
before referred to, may beset off against 
the amounts due on the counterclaims 
sustained. 

Let a decision and judgment be set- 
tled on notice in conformity with the 
foregoing views. 
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Trust COMPANIES IN WISCONSIN. 


Power toact as assignee upheld—Law authorizing 
formation of trust companies is not unconstitutional 
as special legislation—Nor does such law confer bank- 
ing powers; hence is not void because not submitted 
to vote of people. 


Roane Iron Co. v. Wisconsin Trust Co., Supreme 
Court of Wisconsin, April 12, 1898. 


Garnishment by the Roane Iron Com- 
pany against the Wisconsin Trust Com- 
pany, assignee of the Moore Manufact- 
uring & Foundry Company. From a 
judgment of dismissal, plaintiff appeals. 
Affirmed. 

Winslow, J. On the 8th day of June, 
1896, the Moore Manufacturing & Foun- 
dry Company, a corporation, made a 
voluntary assignment for the benefit of 
its creditors to the Wisconsin Trust 
Company, which accepted the trust,and 
received into its possession the property 
of the assignor. The trust company is 
a corporation organized and existing 
under chapter 158, Laws 1887, chapter 
263, Laws 189!, and chapter 160, Laws 
1895. The trust company took no oath, 
and gave no bond as assignee, but had 
complied with all the requirements of 
law as to the depositing of securities 
with the state treasurer. The plaintiff 
company, being acreditor of theassignor, 
thereupon garnished the trust company, 
and claims that the assignment is void. 

The garnishee is a trust company or- 
ganized pursuant to law for the purpose 
of acting as trustee in the execution of 
trusts of various kinds, and among the 
powers conferred on it by law it is auth- 
orized to execute the offices of executor, 
administrator, trustee, receiver, or as- 
signee, and in such cases it is not required 
to take any oath, or give any bond or 
security, except in the discretion of the 
court, other than the deposit of a cer- 
tain amount of securities with the state 
treasurer. Section 6, c. 263, Laws 1891, 
as amended by chapter 160, Laws 1895. 


The principal contentions made by 
the appellant are that the law authorizing 
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such companies to act as assignee with- 
out bond such as is required of a natural 
person is unconstitutional, as special 
legislation, conferring corporate powers, 
and as discriminating in favor of aclass. 
Const. Wis. art. 4, § 31. 

It is also claimed that the act attempts 
to confer banking powers, and hence is 
void, because it has not been submitted 
to vote of the people. Id. art. 11, $ 5 

That a corporation may be authorized 
by law to act as trustee is very well set- 
tled. 1 Beach, Trusts, § 12; 2 Beach, 
Trusts, $$ 674, 675; Chaplin, 
Trusts, $112. That the law authorizing 


Exp, 


the organization of such corporations is 
a general, and not a special or private, 
law, is certain. 


There is no more reason 
for calling it a special or private law 
than there is for calling all of the gen- 
eral laws which authorize the formation 
of corporations for specified purposes, 


and with specified powers, special or 
private laws. 
bond the 
court, but gives security by depositing 


The fact that it gives no 
except in the discretion of 
securities with the state treasurer, can- 
not be considered as unjust discrimina- 
tion. Such reasoning would invalidate 
many just and salutary laws. 
tion is one of legislative policy. 


The ques- 
Loan 
Co. v. Beebe, 40 Minn. 7. 

We have not been able to see that the 
act confers banking powers on such com- 
panies. The act itself provides that 
‘*nothing herein contained shall be con- 
strued as giving the right to issue bills 
to circulate as money, or buy or sell 
bank exchange, or do a banking busi- 


ness.”” An attempt was made to show 
that certain of the subscriptions to the 
capital stock of the trust company had 
not been paid in cash, but in securities. 
This question could not be raised by 
collateral attack. The judgment dis- 
missing the garnishment proceedings 
was plainly right. Judgment affirmed, 





THE SAVINGS BANK. 


FEDERAL TAXATION OF SAVINGS BANKS. 


(A supplement to article on “Taxation of Savings Bank Deposits,” appearing on page 283). 


It has recently been proposed in Con- 
gress to tax all banking institutions 14 
per cent. annually on their deposits Of 
course, the discussion in my former ar— 
ticle as to the freedom from taxation of 
New York savings banks, applies only 
to state and municipal taxation, for the 
Federal power to tax is unquestioned, 

During the late Civil War our savings 
banks were regularly taxed by the Fed- 
eral government; from 1865 to 1867 the 
tax amounted to t-24 of I per cent, 
monthly, on the daily average deposits 
during the month, adding the surplus 
fund and deducting holdings of United 
States bonds; from 1867 to 1872, the tax 
was { of 1 per cent. semi-annually, on 
the amount of deposits held April 1 and 
October 1, deducting deposits of $500 or 
less, and also average amount of United 


States bonds held during the previous 
six months; from i872 to 1883, the 
savings banks paid semi annualiy 1-24 
of 1 per cent. per month, on deposits 
for previous six months, deducting aver- 
age amount of deposits of $2,000 or 
under, in the name of one person, and 
deducting also the holdings of United 
States bonds. 

The proposed Federal tax of '4 per 
cent. would yield at present about §$s,- 
000 ,0oo annually, to come practically out 
of the pockets of depositors, as the sav 
ings banks, save a comparatively few in 
the West and South, are purely mutual 
institutions, having no capital and issu- 
ing no stock or bonds; in the State of 
New York alone, the tax would amount 
to over 1% million dollars. W. H. 

New York, May, 19, 1898. 


THE SAVINGS BANKS ASSOCIATION OF THE STATE OF NEW YORK, 


The annual convention of the Savings Banks 
Association of New York State wag held in the 
rooms of the Chamber of Commerce, 32 Nassau 
St., May 1gth. 

The principal addresses “Sound 
Money,” delivered by Judge M. L.. Crawford,of 
Dallas, Texas, and on ‘‘Postal Savings Banks,” 
by Colonel Myron T. Herrick, president of the 
Society of Savings, Cleveland. 

On the recommendation of the nominating 
committee, all the officers, including the mem- 
bers of the executive committee, were re-elected 


were on 


for the year 189S-'9y, as follows: John Harsen 
Rhoades, President; James McMahon, Vice- 
President; Andrew Mills, Treasurer; William 
G. Conklin, Secretary, and the following execu- 
tive committee: Samuel R. Rainey, William C,. 
Sturgis, Edward S. Dawson, James M. Wentz, 
J. Howard King, Bryan H. Smith, John P. 
Townsend, RobertS. Donaldson, and Alexander 
E. Orr, with the president, vice-president, trea— 
surer and secretary, ex-Officio. The same com- 
mittee on nominations was elected as follows: 


Samuel D, Styles, J. B Curry and Henry Geck- 
ler. 


The following resolutions, introduced by John 
P. Townsend, President of the Bowery Savings 
Bank, were adopted: 


“RESOLVED: That the provision in the pro- 
posed amendment to the Revenue Bill passed by 
the House ot Representatives and now reported 
by the Finance committee of the Senate, whereby 
it is intended to enforce in the aggregate a tax 
of { of I per cent. annually on deposits in 
banks, will, in case savings banks are to be in- 
cluded under its provisions, work a grievous 
wrong and impose too heavy a burden upon the 
savings of the people. 

‘*The laws now in force properly restrict in- 
vestment of deposits in savings banks to a lim- 
ited number ot the best investment securities, 
which, owing to their safety, return only a low 
rate of interest, and are largely made up of 
government, state and municipal bonds. The 
present rate of return to the depositor is small, 
with the certainty that it wi!l have to be reduced 
still lower, while the lowering of the rate of in- 
terest payable to the depositor, rendered neces- 
sary to cover the large drain on earnings arising 
from the proposed tax, would seriously impair 
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the efficiency of the savings bank system of the 
country, andtend to discourage thrift and the 
habit of saving on the part ot the people. 

‘‘We call attention to the fact that of the sav- 
ings banks in the United States, those holding 
over one thousand five hundred millions of dol- 
lars out of a total sum of two thousand millions 
of dollars so deposited are purely eleemosynary 
in their character, have no capital, and the pro- 
fits all accrue to the benefit of the depositors, 
who are largely made up of the thrifty working 
classes, 

**We therefore respectfully present these facts 
to the members of Congress and urge that they 
be carefully considered, and the savings banks 
relieved from the imposition of the proposed tax. 


DOMESTIC COMMERCIAL 


LAW--BILLS 


LAW JOURNAL. 


*‘RESOLVED, That a committee of seven be ap- 
pointed to go to Washington and confer with 
members of Congress in committee or otherwise 
and present to them the objections of this asso- 
ciation to the proposed legislation.” 

The committee appointed consists of Mr. 
Townsend, chairman; James McMahon, New 
York; Andrew Mills, New York; Samuel R. 
Rainey, Hudson City; S. Hyde, Syracuse; Ed 
ward Harris, Rochester, and Rufus P. Birdseye, 
Utica. On resolution of Mr. Mills, State Super- 
intendent of Banking Kilburn, who was at the 
meeting. was invited to accompany the com- 
mittee to Washington. The committee will co- 
operate at Washington with the representatives 
of the Connecticut savings banks. 


OF LADING MUST BE IS- 


SUED FOR MERCHANDISE TRANSPORTED BETWEEN 


PORTS 


Cnap. 157; Laws of New York, 1808. 


IN 


An act toamend the domestic commerce 
law, by providing for the issue of 
bills ot lading in certain cases. 


Sec. 1. Chap. 376 of the law of 1896, 
entitled ‘‘An act relating to domestic 
commerce law, constituting chapter 34 
of the general laws,” is hereby amended 
by inserting in article second thereof, 
immediately following section go, a 
new section to be known as section 41, 
and to read as follows: 

$4t. Bills of lading to be issued by 
vessels transporting merchandise within 
the state.—It shall be the duty of the 
Owner or owners, master or agent of 
any vessel transporting merchandise or 


property between ports of this state to 


PENALTY FOR FAILURE 


TO 


NEW YORK. 


Became a law, March 29, 1898 with the approval of the Governor. 


lawful 
chandise,a bill of lading or shipping doc 
ument or to sign a bill of lading or ship- 
ping document when presented by the 
shipper or his agent,stating,among other 


issue to shippers of any mer- 


things, the marks necessary for identifi. 
cation, number of packages or quantity, 
stating whether it be carrier’s or ship- 
per’s weight and apparent order or con- 
dition of such merchandise or property 
delivered to and received by the owner, 
master or agent of the vessel for trans- 
portation, and such document shall be 
prima facie evidence of the receipt of 
the merchandise therein described. 

$2. This act shall take effect immedi- 
ately. 


ISSUE BILL OF LADING. 


Chap. 156; Laws New York, 1898. Becamea law, March 29, 1898, with approval of Governor. 


An act to amend the penal code relative 
to certain offenses against the domes- 
tic commerce law. 


Sec. 1. The penal code is hereby 
amended by adding thereto immediately 
after section 634, the following section 
to be known as section 634a, and to read 
as follows: 

§634a Failure to issue bill of lading. 
—Any person who, being the owner, 
master or agent of any vessel transport- 
ing meichandise or property between 


ports of this state, departs with such 
vessel or causes such vessel to depart 
from the port where such merchandise 
or property is taken on board, without 
giving or tendering to the shipper of 
such merchandise or property, if a bill 
of lading be demanded by such shipper, 
a bill of lading or shipping document as 
provided by section 4t of the domestic 
commerce law, 1s guilty of a misde- 
meanor. 

$2 This act shall take effect Septem- 
ber ist, 1898. 
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CATTLE PAPER. 


A paper read by J. W. Peck, cashier of the Farmers Bank, Westboro, Mo., before Group III., Missouri 
. Bankers’ Association. 


I know no better way to open this dis- 
cussion than to recite something of my 
experience, noting observations thereon 
during the past twenty years, must of 





; J. W. PECK. 
which time I have had more or less todo 
with “‘cattle paper.” It may be said that 
there is the old way and the new, as the 
subject presents itself to the banker. 


J. W. PECK was born near London, Ontario, Sept. 28. 
1856. In 1837 his parents removed to Atchison County, 
Missouri, where he has resided continuously, since. 
Kaised on a farm, he only spent winters in such 
primitive country schools as the new western country 
possessed at thattime. In 1872 he began to teach dis- 
trict school, but only used this as a means to get 
money to procure a higher education. In 1874 to 1876 
he attended the State Normal School in Nebraska. 
In 1876 and 77 he attended college at Madison, W1s. 
Having read law in a private office, he was admitted 
to practice in 1880. The Winter of 1880 and 188: he 
spent in the law department of Washington University 
at St. Louis, Mo. 

Being thus fairly equipped in the matter of educa- 
tion Mr. Peck has made for himself quite an enviable 
position amongst bankers. In 1883, he helped to 
organize the bank of which he was made cashier. 
Since that time he has been connected with the bank- 
ing business. At present he is cashier of the Farmers’ 
bank of Westboro Mo. 


Formerly, ata time when an abundant 
corn crop was assured to the farmer and 
cattle feeder, they would discuss among 
themselves the advisability of buying 
and feeding cattle. Having determined 
to feed, they applied to the banker fora 
loan, proposing as security for same to 
sign each others’ note. Onecan readily 
see the advantages which obtain in mak- 
ing loans on “cattle paper ” in this man- 
ner, Presumably a fairly prosperous 
and conservative farmer and feeder 
would hardly indorse for his neighbor 
unless he believed him to be a careful 
man from a business standpoint ,and also 
possessed of the diligence and ability to 
conduct cattle feeding to a successful 
issue. Such paper, of course, also passed 
the scrutinizing eve of the home banker, 


In much this manner, ‘‘cattle paper” 
built its enviable and just reputation as 
being ‘‘gilt edged.” 
in its very nature must be good bankable 
‘‘goods” because of its sure and speedy 
convertibility, six months being rather 
longer than the average time it takes to 


All “‘cattle paper” 


fatten and market cattle. When busi- 
ness is conducted on these lines, it can 
be readily seen that the banker’s dis- 
count account grows, the stockholder’s 
dividends are enhanced, the profits to 
the feeder are sure, and therefore the 
gross deposits in bank are enlarged. But, 
because of the sure solvency and quick 
convertibility of this class of paper, 
there has developed and grown up a 
new manner of dealing and a new basis 
for such paper. 

I now speak of ‘‘cattle paper” secured 
by ‘‘chattel mortgage.” Of that char- 
acter of paper I may not speak advised- 
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ly, having had little to do with it. There 
may be two reasons given for this new 
way. Thesmall country bank, under 
our statute and wise provision of bank 
inspection, must needs require its bor- 
rowers to give security within them- 
selves. Hence the resort to chattel mort- 
gages. Also, the abundant ability of the 
cattle feeder to surely pay the princi- 
pal and allinterest on loan invested in 
cattle, caused commission firms of large 
credit to pass over the local banker and 
deal directly with the cattle feeder, many 
times furnishing cattle to the would-be 
cattle feeder who had been refused cred- 
it by the bank at home. I take it this 
is the kind of ‘‘cattle paper” which re- 
quires the caretul attention of the bank- 
er and investor who is burdened with a 
surplus of funds. I personally know of 
many cases where cattle have been pur- 
chased in the markets, a chattel mort- 
gage given to the commission firm for 
cost price, and cattle shipped to the 
feed lots when the would be cattle feeder 
had barely credit enough to raise funds 
to pay the freight. This same paper is 
hawked about by the commission firm, 
accompanied by a statement from some 
local business man as to the moral risk, 
which is always reported as good, and a 
statement by the commission firm (which 
is an interested party,) as to the size, 
weight, age, color and brands of the 
stuff mortgaged, until it finds lodgment 
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in some bank vault. The banker or in- 
vestor is very sure of one thing only— 
the red seal of the notary public and the 
blue ribbon thereto attached. The ease 
with which all this deal is made, and the 
eagerness with which the commission 
firm takes in its commission, has caused 
many feeders to try to do more than 
they otherwise would, and many other 
would-be feeders to engage in cattle 
feeding, thereby advancing the price of 
feeding cattle beyond the point of con- 
servative and profitable business. The 
unsophisticated man can readily be in- 
duced to hazard his limited credit by 
the wiles of the trade much more easily 
than if his own hard-earned dollars were 
at stake. 

In my judgment this condition of 
things is much to be deplored. Certainly 
the tendency is too much in the direc- 
tion of a hazardous business. I will not 
prescribe any remedy further than to 
suggest that the local banker, if he be 
the man for the place and in touch 
with his neighbors, must necessarily 
know of the solvency of such paper. 

Legitimate ‘‘cattle paper” is much to 
be desired by the conservative banker, 
but I believe the present tendency is 
much to be deplored because of the im- 
mediate danger to an honorable and 
profitable cattle feeding business, and 
surely, if not speedily, to the banking 
business, 


BRIEFS RECEIVED, 


Brief and argument of Shepard & Sanford, 
Salt Lake City, Utah, Attorneys for William C. 
Staines, plaintiff and appellant, against Burton 
& Little, Executors, and the Church of Jesus 
Christ of Latter Day Saints. In the Supreme 
Court of Utah. The action is by the heir 


at law and its object is to have declared 
void the will of William C. Staines, deceased, 
because it devises and bequeaths the estate in 
dispute to the Church of Jesus Christ of Latter 
Day Saints,one of whose doctrines and practices 
is polygamy, which is contrary to law. 





BANK CLERKS’ DEPARTMENT. 


Educational Department for Bank Clerks. 


We open this department for the pub- 
lication of that character of information 
which will be instructive, or of interest, 
to bank clerks, the general outline of 
aims and objects having already been 
announced in the Journal. 

In this number we publish a commu- 
nication, made at our request, describ- 
ing the“Langstroth Mechanical Ledger,” 
new inventions in this line being an in- 
teresting topic to bank bookkeepers. If 
any of the readers of this department 
know of anything especially new or use- 
ful in the way of mechanical devices or 
improved methods for operating the ma- 
chinery of banking, we would welcome 
any descriptive communication that 
they might care to send. 

The inventive genius of the American 
bank clerk has been evidenced in many 
beneficial ways, and his numerous pat-— 
ented and copyrighted productions in 
general use, show that he is alive to the 
necessities of the business in which he 
is engaged, and alert to grasp and put 
into practice new ideas tending towards 
improvement. 


In this connection we beg to acknow- 
ledge receipt of the ‘‘Bankers’ Maturity 
Guide and Holiday Calendar,” 1898, 


compiled and published by H. M. 
Sperry, discount clerk, National Ex- 
change Bank of Hartford and W,. D. 
Morgan, discount clerk, Aetna National 
Bank of Hartford (Sperry & Morgan, 
P. O. Box 23, Station A, Hartford) 
which is a very useful summary of the 
laws and customs prevailing throughout 
the United States and Canada, govern- 
ing days of grace, Saturday half-holidays 
and maturities of negotiable paper; with 


legal and contract rates of interest; also 
a list of legal holidays for each state, 
territory and province. The publishers 
announce that the information contained 
in the pamphlet “has been secured 
through the courtesy of bank officers in 
each state, territory and province, and 
from reports furnished by the secretaries 
of state. All doubtful points have been 
settled by consulting the laws of the 
various states, on file in the Connecticut 
State Library at Hartford.” They are 
to be congratulated on producing such 
a complete and useful little work. 


There is one peculiar thing about the 
business of banking which is not true of 
other classes of enterprise, e.g. mercan- 
cantile, manufacturing, mining, that 
likewise involve the investment of capi- 
tal—namely, a blind and unreasoning 
hostility to banks by a_ considerable 
portion of the public, and a lack of 
realization that the banking business, 
instead of being a menace to the public 
welfare, is of the highest benefit and 
utility. Without discussing the cause 
or causes of this popular prejudice, its 
effect is felt in the tendency of the law- 
makers to enact hostile legislation, and 
to withhold the making of laws that 
would enable the banksto render better 
service to the people. 

The student, therefore, who desires a 
perfect equipment in banking matters, 
will find it not only necessary to master 
its methods, machinery, customs and 
laws, but he must also take the present 
popular misconception into account,and 
learn the best ways and means to dissi- 
pate it. 
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The subject of educating the public 
upon the general features of the bank- 
ing business as the best means of re- 
moving much of the present hostility to 
banks, has been deemed of sufficient 
importance to engage the attention and 
efforts of the American Bankers’ Asso- 
ciation, and certain steps of a practical 
nature have already been taken towards 
this end, which it will be useful to re—- 
view. In March 1897, Mr. William C. 
Cornwell of Buffalo presented a sug- 
gestion to the Executive Council of the 
Association that a Bureau of Informa- 
tion be formed which should undertake 
to educate the people as to what is the 
true character and operation of banks in 
the community. A committee of three 
was appointed, consisting of Mr. Lowry, 
of Atlanta, Ga., Mr. Hollister, of Grand 
Rapids, Mich., and Mr. Cornwell to 
carry out the idea. At the annual con- 
vention of the Association held at De- 
troit in August last, this committee 
made an elaborate report, the main fea- 
tures of which consisted in a recommen- 
dation for the organization of a Bureau 
of Speakers, and also for the printing of 
pamphlets to be presented to the public 
through the mediumship of the banks of 
the country. This report will be found 
published in full in the Bankinc Law 
JouRNAL of September, 1897. What 


progress has been made in this direction 


we are unable now to say. The com- 
mittee will doubtless report at the next 
meeting of the Association, 

In the September 1897 Journal we dis- 
cussed the report of the Bureau of Edu- 
cation quite fully, and among other 
things said: 

‘*One idea occurs to us which,though 
crude and undeveloped, may be given 


for what itis worth. It is that the 
elementary principles of Money and 
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Banking should be taught to the youth 
of the land throughtheschools. Youth 
is the time of life more largely devoted 
to education and the acquirement of 
knowledge, and if an elementary know- 
ledge of the functions of money and the 
character and relations of banks toe the 
community, in a simplified form, could 
be imparted to the public scholar at the 
‘cradle of knowledge’ there would be 
less necessity for the more difficult task 
of specially educating him upon these 
subjects later in life, which necessitates 
first the uprooting of errors and false 
notions which he has already acquired. 
One branch of this work of education, 
therefore, should, it seems to us, come 
under the established educational sys— 
tems of state and city, and as the large 
majority of scholars never get beyond 
the ‘public’ or ‘district’ school, into the 
‘high’ school and more advanced insti 
tutions of learning, the problem would 
be how to impart the necessary know- 
ledge in the lower schools. The sug- 
gestions of state and city superintend- 
ents of schools and other educational 
officials upon this question would cer- 
tainly be interesting and doubtless val- 
uable,” 

We reproduce this editorial because 


the very idea it suggests has recently 
been put to an experimental test in the 
city of Buffalo, New York. Elsewhere 
in the columns of this department, we 
reproduce an article published in the 
Buffalo Commercial, in the month of 
March, which describes the plan in de- 
tail. Our object in introducing this 
subject of educating the public, in the 
Bank Clerks’ department, is that bank 
clerks, especially, may take an interest 
in it. The subject is educational and 
the large army of bank clerks through- 
out the United States, when convinced 
of its importance, and the necessity of 
enlightening the general public, would, 
in themselves, constitute a most potent 
‘‘Bureau of Speakers,” and a_ highly 
effective educational force. 
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The Langstroth Mechanical Ledger. 


Editor Banking Law Journal: 

DEAR Sir:—-Your favor of 29 ult., asking for 
description of the ‘‘Langstroth Mechanical Led- 
ger,” is received. 

The system was designed to fill the need, not 
only of bankers but business men in general,for 
a ledger that will permit the elimination of 
closed accounts,the insertion of new or reopened 
ones and the maintenance of an alphabetical, 
numerical, or any other order or classification 
desired without the tedious and time robbing 
manipulation required by the various ‘‘loose- 
leaf” or ‘‘perpetual” ledgers flooding the mar- 
ket. 

A ledyer that shall also be easily divisible, so 
that on emergency it can be instantly distributed 
among a number of clerks for the speedy com- 
pletion of statements, balance sheets, etc. 

The ‘‘Langstroth Mechanical Ledger’, pat- 
ented in June 1891 and May 1892, consists of a 
box, the inside of which is slightly narrowed at 
the bottom, containing bristol account cards of 
required size standing on end. The cards are 
separated into parcels of convenient thickness 
(about two inches) and sustained in an upright 
position by fixed (but removable) partitions, the 
upper portions of which are thin and flexible 
(usually of nickel plated metal) so the cards can 
be easily bent apart for inspection—the peculiar 
construction of the box above mentioned cen- 
tering the cards and preventing friction with 
the sides. 

The account cards have a central segmental 
cut on the exposed edge, forming,when they are 
massed together in the box,a channel or groove 
in which are brought to view the markings of 
the guide or index-cards interspersed amongst 
them, whose tops,though flush with the account 
cards, extend across said channel. 

‘‘Indicators” arc used to mark the place of 
removed cards and to guard against misplace- 
ment when returning them. These consist of 
small wooden blades which, for use,are inserted 
between the tops of the cards. One of them, 
the ‘*Poster’’—for exclusive use of bookkeeper— 
is journaled upon a metal shoe, sliding in a 
groove along the lip of ONE side of the box, 
while the others are attached to spring clips that 
clasp the lip on the OTHER sideso their presence 
will not interfere with the bookkeeper’s work. 
The latter are lettered or numbered for purpose 
of identification when several are simultaneously 

n use, 
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The ledger box is placed level, in some con 
venient position at the side, or in a space cut 
into the desk therefor. 

In posting, the requ'red cards are taken out 
separately and each is returned as soon as 
posted; but in balancing, billing, etc., a whole 
parcel is placed on a desk, beveled towards the 
operator, the cards being turned one by one, as 
the work progresses, into a conveniently con- 
structed tray provided for that purpose and 
from which the parcel, when complete, is 
returned to the box. A ledger-box with a one- 
thousand (open) account capacity contains eight 
of these parcels. 

The ‘‘Cemetery”,a box of simpler construction 
for closed accounts, completes the outfit of 
which the above are the essential features. 

Outfits for savings-banks, or any business in 
which the accounts of a single department are 
very numerous, include a cabinet case, con- 
taining a number of the boxes in close order and 
furnished with draw-curtains for excluding dust, 
as well as bearings upon which a small posting 
desk-slant rolls laterally back and forth over 
the boxes. An outfit of this sort for twenty 
thousand open accounts in cards of average size, 
say 94% x11, would occupy a floor space of 
only 10% x 4% feet, being less than one fourth 
the space required for ordinary or ‘‘patent- 
binder” ledgers, containing the same number of 
accounts and placed so that each can be opened 
without intruding upon the space of the others. 
This economy of floor space is an immense ad- 
vantage in crowded business centers where 
every square inch has an appreciable value. 

The other and peculiar advantages of this 
system consist in the greater speed with which 
accounts can be located and posted or removed 
for inspection with a minimum interruption of 
routine work; the greater ease with which any 
desired order can be maintained or a change 
effected, or closed accounts eliminated; to which 
may be added the saving of index work and of 
opening new ledgers. 

The safeguards provided in the ‘‘indicators’ 
above described and the lock cover of the box 
render the loss of a card practically impossible 

This system has found its way on its own 
merit into many of the largest and most con- 
servative business houses and corporations on 
the Pacific Coast,including banks and insurance 
companies. The Fireman’s Fund Ins. Co. and 
San Francisco Savings Union are each provided 
with about fifty of these ledgers in their various 
departments; and, as evidence of its applicability 
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to all classes of business, might be mentioned 
among its patrons; A. Schilling & Co., tea, 
coffee and spice merchants (who have as many 
as twelve ledgers); Nathan, Dohrman & Co., 
importers art crockery, glassware etc.; Miller, 
Sloss & Scott,- wholesale hardware; Goldberg 
Bowen & Co., wholesale and retail grocers; 
The Wertheimer Co., cigar importers; H. S. 
Crocker Co., importing stationers, etc., Levi 
Strauss & Co,, drygoods importers and manu- 
facturers; Buckingham & Hecht, boot and shoe 
manufacturers; and many others; besides a host 
of retailers of quite as varied a character. 

I mention the names of some prominent pat- 
rons as of possible interest to your readers in 
proving the system's wide range of usefulness 
and well-tried practicability. 

Very truly yours, 
J. A. Langstroth. 

Office of the San Francisco Savings Union, 

532 California Street, 
San Francisco, Cal. May 4, 1808. 


— > 


THE TEACHING OF BANKING 


PUBLIC SCHOOLS, 


iN THE 


An interesting experiment inaugurated in the Public 
Schools of Buffalo, with the aid of the City 
Bank of that City. 

We reproduce the following account 
from the columns of the **Buffalo Com- 
mercial’, as it illustrates the putting 
into practice of a new idea in elementary 
the outcome of 
which may lead to its more general adop 
tion in the public schools throughout the 
country. 


education, successful 


(From the Buffalo Commercia):) 
An extremely interesting branch of 


work has been started in the 8th grade 
of the grammar schools under the direc 
tion of C. N. Millard, supervisor of the 
grammar grades. This work is none 
other than a complete banking business 
and is intended to familiarize the pupils 
in the public schools with the principles 
of banking and the methods employed 
by business men. 

Some time ago Mr. Millard sent to 
the leading commercial banks of the 
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city a letter, in which he set forth the 
plan of the new departure,explained the 
objects of it and asked the co-operation 
of the banks in supplying the necessary 
material for the pupils. 

Mr. Millard realized that the cost of 
supplying pass books,check books, de- 
posit pads, etc., to the 2,500 pupils of 
the 8th grade would be quite an expense, 
too great for the department of public 


instructiontoincur. Hetherefore asked 


the banks if they would be willing to 
supply some proportion of the material 


needed. 

Several of the banks replied in the 
affirmative some time afterwards, but by 
return mail Mr. Millard received the 
following letter from William C. Corn- 
well, president of the City Bank: 

“I have your letter of December 31st 
and note that you are desirous of intro- 
ducing practical ideas as to banks ana 
banking into the public schools and that, 
to carry this out, you wish to place in 
the hands of each of the pupils a bank 
book, a deposit ticket pad and a check 
book, and that the number of pupils is 
about 2,500. 

‘Our bank will be glad to furnish the 
whole outfit and in front of each pass 
book will be bound a condensed state- 
ment of how deposits are made, the use 
of a check book,the advantages of start- 
ing a bank account early in life and 
making payments in checks, and other 
simple memoranda as to the uses of a 
bank in the community.” 

Some time in February the entire 
outfit was received from the City Bank 
and then the next thing was to furnish 
the pupils with money. Supt. Emerson 
ordered $50,000 in paper slips to be 
printed in denominations of $20, $10, $5, 
$2 and $1. Each pupil will be supplied 
with $1oo, with which to start his ac- 
count. He will also be provided with a 
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deposit blank pad, a bank book and a 
check book, the check book containing 
ten checks, with the pads, etc., precisely 
like those issued by the City Bank to its 
customers, 

In the bank books are posted rules 
and instructions for keeping a bank 
account, so simple, so complete and so 
practical that they may be read with 
advantage by every depositor in a com- 
mercial bank. 

Following is the list of rules and in- 
structions for the use of depositors: 


THE DEeEposIToRs. 


A bank is a place where money is left 
for safe keeping. 

The people who have the money do 
not want to use it at once, and do not 
want to take the risk of keeping itin their 
homes or Offices, or of carrying it around 
with them. 


These people are called depositors. 


Every young person should start a 
bank account. Money that is carried 
around loose in a pocket is easily parted 
with,but if it has been placed in a bank, 
the incentive is rather to add to it than 
to draw from it, and in this way habits 
of economy are formed which continue 
through life. 

The great purpose which a bank serves 
in a community is to bring into use the 
funds of those persons in that neighbor- 
hood who temporarily have no use for 
them, by placing them at the command 
of business men who need more money, 
temporarily, than they have invested in 
their business. Toullustrate. Ten per- 
sons in a community have $100 each for 
which they have no present use. They 
each deposit their money in a bank, 
making in all $1,000. A business man 
has an opportunity to buy a block of 
goods cheap for cash, but has not the 


ready money. He has, however, some 
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good customer's notes, which he has 
taken in payment of other goods sold. 
He goes to the banker and tells him the 
circumstances, and the banker loans him 
the $1 ,ooo on the note, which in this way 
helps in the transaction of business; 
while, if the money had remained in the 
pockets of the original ten persons, it 
would have done nobody any good. 


BANK PASS BOOK, 


This book is taken to the bank when- 
ever a deposit is made, and constitutes 
the depositor’s receipt, and should once 
a month be written up and balanced by 
the bank. It is then returned tothe de- 
positor with a full statement, and all the 
checks that have been paid by the bank 
since the previous balancing of the book. 
These statements, if preserved, together 
with the entries on the stubs of the 
check book, furnish a continuous record 
of all transactions with the bank. 

DEPOSIT TICKETS. 

When a deposit is made in a bank,the 
depositor makes out a list of money, 
drafts, checks, postoffice money orders, 
etc., which he wishes to deposit. The 
bank teller takes these and enters the 
total as a credit in the bank book. 

In one place he puts the total amount 
of the gold he wishes to deposit, in an- 
other the total amount of silver, 
other the total amount of currency, etc., 
a line being provided for each kind of 
money or instrument that the bank re- 
ceives on deposit. 

If a check is payable at another bank 
in the same city, the depositor enters 
the name of the bank on the margin of 
his deposit ticket. If it is payable at a 
bank in another city, he enters the name 
of that city. 

The depositor thus receives credit for 
not only the actual money he deposits, 
but also for all the notes, drafts, bills of 


in an- 
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exchange, postal and express orders, 
just the same as though they were so 
much money. 

CHECK BOOK, 

The check is an order to the bank on 
which it is drawn to pay to the person 
named therein a certain sum of money. 

A number of checks are bound into a 
book, and, usually, numbered consecu- 
tively, with a stub for each check. 

The stub is used to keep a record of 
the check which has been detached from 
it, and has blanks for the date, the am- 
Ount, and the person to whom it is 
given, and for recording deposits made. 

If the depositor adds to each stub the 
aggregate amount of all previous checks, 
he will always know just how much 
money he has ordered the bank to pay, 
and then if he will deduct the total of 
all checks drawn from the total of de- 
posits made, he can tell 
money he has in the bank. 


how much 


Every time a pass book is written up 
by the bank all the checks that have 
been paid are entered on the opposite 


side from 


that on which deposits 
have been entered. The difference be- 
tween the total amount of all deposits 
made and the total amount of all the 
checks paid is then ascertained, and this 
is the amount that the depositor has left 
in the bank. If the balance in the de- 
positor’s check book is the same as the 
amount shown in the bank, it proves 
that both the bank and the depositor 
have kept their accounts correctly. If 
they do not agree, the matter is investi- 
gated and adjusted. 

Of course both bank and depositor 
start with the balance shown when the 
pass book was last balanced by the bank 
and all transactions previous to that 
time are ignored. 


As a portion of the arithmetic lesson 
for 8th grade pupils, Mr. Millard has ar- 
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ranged the following course of study, 
which has been presented to the teachers 
of this grade in all the public schools. 

Lesson 1. Talk withclass about banks 
(what they are, business and savings 
banks, and how they differ). Names 
and location of some of Buffalo’s princi- 
pal banks (the City Bank, Erie County 
Savings Bank, etc.) Chief officers and 
employees (president, directors, cashier, 
receiving and paying tellers.) 

Lesson 2. Business banks receive 
money persons deposit with them and 
pay it back to these depositors on the 
receipt of a written Order for a part or 
the whole of the deposit, or to a third 
person to whom the depositor has given 
a written order, signed by himself. How 
an account is started: The person de- 
siring to make a deposit, must write his 
name in the bank’s signature book; the 
bank pays out money on the written 
order of the depositor; the paving teller 
must know the depositor’s signature, for 
if the bank should pay the money on an 
order that seemed to have the signature 
of the depositor but that signature was 
forged, the loss would be the bank's; 
the depositor then fills out a deposit 
ticket (pass deposit ticket pads around 
the class and explain how to fill them 
out), and takes money he wants to de- 
posit, and the deposit ticket to the re- 
ceiving teller; the latter counts the 
money, checks the amount on the depos- 
it ticket, if it agrees with the count, and 
then enters the amount to the credit of 
the depositor in the latter’s bank book. 
(Pass around bank books, explain terms 
debtor and creditor, and show where 
and how the amount is entered in bank 
book.) 

Lesson 3. Give each child $100 in 
school currency. Convert school room 
into a bank with teacher as receiving 
teller and principal (if possible) in charge 
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of signature books. Let each pupil start 
an account with the City Bank, writing 
name in signature book, filling out de- 
posit ticket, and receiving bank book 
with $15 properly credited in ink, 
(teacher write pupil’s name on outside 
of cover lightly in pencil) and also a 
check book. 

Lessons 4, 5,6. Other deposits made 
of various amounts till children get fa- 
miliar with the use of deposit ticket, 
etc. 

Lesson 7. The written order on which 
a bank pays depositor’s funds is calleda 
check (pass around books and have pu- 
pils observe a blank check); terms, 
maker and payee explained; different 
ways of making out checks (to person or 
order; to person or bearer); check 
should be made payable to a person or 
order, because then payee must indorse 
(explain indorsement) the check before 
bank will pay money on it. 

Lesson 8. Have pupils write checks 
payable to themselves and draw money 
from the bank; paying teller keep checks 
and enter amount against each pupil in 
a large book kept for that purpose, 

Lesson 9 and 10. Draw checks pay-— 
able to one another, exchange and get 
money from the bank; 
keep account as above. 

Some drill in interest in connection 
with banking study. 


paying teller 


PROFIT SHARING WITH DEPOSITORS. 
The following announcement made 
by one of the oldest national banks in 
central Illinois, introducing an innova- 
vation in the ordinary relation of bank 
and depositor, may prove of interest to 
many readers. The plan put in prac- 


tice is to discontinue paying interest to 
depositors on certificates of deposit,and 
in place of this, to pay all depositors 
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whose daily balances have averaged $100 
and over for the preceding six months, 
semi-annual dividends, proportioned to 
their deposits, in exhaustion of the sur- 
plus profits, after first paying the stock- 
holders 5 per cent. and also, at the 
bank’s option, carrying 5 percent. semi- 
annually to the bank's sinking fund, no 
surplus, however, to be carried to sink- 
ing fund if it will decrease the semi- 
annuai dividend to depositors below 2 
per cent per annum, 

The plan in detail is set forth in the 
bank’s circular, the source from which it 
is derived, and the benefits which, it is 
thought, will result to the bank from 
its inauguration. 


The DeWitt County National Bank on and 
after January Ist, 1898, will discontinue the 
issue of interest bearing certificates of deposits, 
and in lieu thereof will adopt a system now 
prevalent in many European countries, and 
which may ultimately supplant the postal banks 
of England; a plan co-operative to some extent 
having for its purpose the distribution semi- 
annually among its patrons of a certain portion 
of its profits. 

The De Witt County National Bank has had 
an existence of over a quarter of acentury. Its 
stockholders represent an aggregate wealth of 
over one million of dollars, and it feels that as 
one of the oldest and safest banking institutions 
in central Illinois, it is but proper that it should 
take the initiativein any innovation that may be 
made in the banking system of this county. 
The plan proposed is as follows: 

On and after Jannary rst, 1898, it will discon- 
tinue the issuing of interest bearing certificates 
of deposits, and thereafter, at its regular semi- 
annual dividend days in July and January,after 
having paid its ordinary operating expenses,and 
having declared its regular semi-annual divi- 
dends to its stockholders not exceeding five per 
cent. upon its capital stock, it will distribute 
any remaining profits among its depositors pro 
rata, in proportion as their average daily depos- 
its may have been for the six months immedia- 
tely prior thereto, except that no dividend will 
be declared to depositors whose average daily 
balance for the six months shall not equal the 
sum of $100; and provided further, that as the 
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business of the bank may increase under the 
liberal offer thus made, a sum not exceeding 5 
per cent. perannum of the capital stock may,at 
such times asthe board of directors deem advis- 
able, and at such semi-annual dividend periods 
be passed to the sinking fund of the bank, but 
no surplus shall be thus passed to the sinking 
fund, so as to decrease the semi-annual divi- 
dend to depositors below two per cent. per 
annum. 

The plan herein proposed has met with great 
success, and is giving great satisfaction in 
countries where putin operation, Its tendency 
is to concentrate in fewer banks the banking in- 
terests of a community, thereby increasing the 
profits of these banks to such an extent that 
large sumsare distributed semi-annually among 
depositors, the dividends equalling,and in many 
cases exceeding, the interest paid upon time 
certificates, and proving more satisfactory to 
depositors, as their money is always subject to 
check, 

The plan is based upon the laws of equity and 
conscience, as all banking institutions are de- 
pendent upon deposits far their success, and it 
is upon this money that a large proportion of 
their profits are made. It is but just and right 
toward depositors, that should the profit exceed 
a reasonable and just return upon the capital 
invested, then such surplus earnings should be 
returned in the shape of dividends toits patrons 
upon whose deposits the profit has been made, 

Safe banking requires that as the business of 
a bank increases,a corresponding sum commen- 
surate with such increase should be passed toa 
sinking fund, to provide against the contin- 
gency of loss; and so does our system provide 
for a 5 per cent. to be so used at such times as 
in the opinion of the board of directors the vol- 


A NEW 

The firm of Rosenberger and Livermore have 
opened an office at 4o Wall Street, for the pur- 
pose of dealing in first-class general investment 
and municipal securities. Mr. Charles W. 
Rosenberger, the head of the firm, is an expert 
on Southern securities and especially those of the 
State of Texas. Mr. Daniel H. Livermore was 
formerly engaged in banking in the South and 


CORPORATION NOTE 


FIRM OF INVESTMENT 
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ume of business may warrant. Yet it is not 
permitted that this shall be done until the inter- 
ests of depositors have been fully protected,and 
the dividends due depositors are made para- 
mount and prior liens upon the profits to that of 
the sinking fund. 

This step by the bank’s Directors has not been 
taken without deliberation and thought. It has 
been considered in all its details, and the strong 
conviction reached that hereafter our patrons 
may rely upon reasonable semi-annual dividends 
in July and January, declared from the profits 
of the bank. The amount will depend upon the 
success of the proposed plan, upon the volume 
and increase of business, and the favor with 
which it may be received by the public at large. 

It necessitates the abolishment of all interest 
bearing time certificates, and makes all money 
subject to check, without forfeiting the right to 
participate in dividends, providing the average 
daily balance shall equal the required One 
Hundred Dollars, and while dividends can not 
be guaranteed depositors any more than to 
stockholders, for both will depend upon the 
earnings,yet We fully believe that ihe dividends 
declared will meet the expectations and prove 
satisfactory to all. 

Nothing is lost to those doing a banking bus- 
iness in giving it a trial. Increased business 
must necessarily result in increased profit, and 
as the stockholders are asking no greater divi- 
dends than they 
business of the bank, any increase in profit must 
form the basis of a dividend fund,and depositors 
be the gainers just in proportion as the business 
of the bank increases, and the hopes of the 
directors of the bank are realized. 

Respectfully, 
De Wirr County NATIONAL BANK. 


now receive on the present 


BROKERS. 

is an experienced judge of investments. The 
firm make a specialty of state, county, city 
bonds and bank-stocks emanating from South- 
ern and Western States. Having a thorough 
knowledge of such securities and a large 
acquaintance among investors, they are able to 
their customers to the best possible 
advantage. 


serve 


ISSUED BY OFFICER TO HIMSELF. 


Stough v. Ponca Mill Co., Supreme Court of Nebraska, April 8, 1898. 


One who buys a corporation note un- 
lawfully issued, is not an innocent pur- 
chaser, where it appears on the face of 


the note that the payee therein named, 
and the officer by whom it is executed, 
is the same person. 
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INQUIRIES AND CORRESPONDENCE. 


This department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen - 


eral interest, and expect prompt and careful consideration thereof, without charge. 


The names and places of 


those submitting inquiries are published, unless special request is made to the contrary. 


Certification of Check on Saturday 
Afternoon. 
New York, May 16, 1898. 
Editor Banking Law Journal: 

DEAR Sik:—A owes B a bill of goods. B calls 
on A on Saturday after 12 M. with request for 
check. A is not certain as to correctness of B’s 
bill, but B, asserting its correctness and urgently 
requesting payment, A draws and delivers 
check to B for the amount, knowing it is after 
bank hours, and intending to look the matter 
up during the afternoon, and in case he finds 
the check is drawn for too much, to go to the 
bank before ro o’clock on Monday morning and 
stop payment. Upon receiving check, B im- 
mediately goes to the bank, reaching there 
12:45 P.M. and presents check with request for 
certification. Bank certifies check. On Monday 
morning, A having found that the check was 
for considerably too much, calls at the bank a 
minute before 10 and directs payment stopped. 
B has left town. 

Query: Can bank charge check to account of A? 
Cashier. 


Under the law of New York, the 
drawer of a check has the right to stop 
its payment, and this done before the 
check is paid, or certified on present- 
ment by the payee which is equivalent 
to payment, the bank’s authority to pay 
or certify the check thereupon ceases. 

By Chapter 603, Laws 1895, now re- 
pealed [the general holiday law with 
amendments] ‘‘the following days and 
half days * * * Saturday from 12 
o'clock at noon until twelve o'clock at 
midnight * * * shall for all pur- 
poses whatever as regards the present- 
ing for payment or acceptance * * * 
of bills of exchange, dank checks, and 
promissory notes * * * be treated 
and considered as ¢he first day of the week 
commonly called Sunday, and as public 
holidays or half holidays” etc. 


Were that statute still in force, the 
answer would be very simple. For the 
purpose of presenting a check for ac- 
ceptance—and this necessarily includes 
acceptance or certification— Saturday 
afternoon is the same as Sunday. Asa 
certification would be unlawful, unau- 
thorized and void if made on Sunday, 
so, equally, would it be, if made after 
12 o'clock, noon, Saturday. Hence, the 
authority to pay the check having been 
stopped, before payment or valid certi- 
cation, the bank could not charge the 
amount to its customer. 

But the act of 1895 has been repealed 
and supplanted by Section 145 of the 
Negotiable Instruments Law, and Sec- 
tion 24 of the Statutory Construction 
Law, both of which took effect October 
1, 1897, and under neither of which, is 
Saturday afternoon considered as Sun- 
day for purposes of commercial paper, 

Section 24, S. C. L, defines Saturday 
afternoon from Iz to 12 asa half-holiday, 
and section 145 N. I. L. provides that 
“instruments falling due on Saturday 
are to be presented for payment on the 
next succeeding business day, except 
that instruments payable on demand 
may, at the option of the holder, be pre- 
sented for payment before 12 o’clock 
noon on Saturday when that entire day 
is not a holiday.” 

Here, there is no likening to Sunday, 
but designation of Saturday afternoon 
as a half-holiday and general provision 
for presentment on the next succeeding 
business day. 

Regarding a check drawn and deliv— 
ered on Saturday afternoon as an ‘‘in— 
strument falling due on Saturday to be- 
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presented for payment on the next suc— 
ceeding business day’’—not existing in 
the forenoon it is certainly not one of 
those demand instruments which may 
be presented at option, before 12 o’clock 
—there is clearly no authority of law to 
present it on Saturday afternoon. Pre- 
sentment then would be unlawful, and 
certification, based thereon, unauthor 
ized and not binding on the check 
drawer. Although, doubtless, an or- 
dinary contract, made on Saturday 
afternoon would be valid between the 
parties despite the fact that it is a half 
holiday, yet as the contract of certifica- 
tion is dependenton presentment,and as 
presentment is an act regulated by law 
and confined to a certain time, we think 
that presentment and certification at an 
unauthorized time—whether Saturday 
afternoon or Sunday afternoon—would 
be out of the ordinary course of busi- 
ness and not binding on the checkdraw. 
er, who has a right to assume, in giving 
his check, that the law will be followed 
in its presentment and certification. 

We have assumed sec. 145 N. I. L. 
covers the case of a check drawn and 
delivered Saturday afternoon, and pro 
vides for its presentment on next suc- 
ceeding business day. If by a critical 
construction, it should be thought to 
omit provision for this class of instru- 
ment, then the established custom that 
paper is not presentable or payable on 
holidays would control, and lead to the 
same result. 

We think, therefore, the bank cannot 
charge the check to its customer’s ac- 
count. 


Payment of First Mortgage by Second 
; Mortgagee. 
Bri Air, Mp. May 5th. 1898. 
Editor Banking Law Journal: 
Dear Sir:—I have noted with considerable 
interest your answer in the column of the Journal 


to my query in reference to the payment of the 
first mortgage by the second morigagee, and 
have looked at several of the cases to which you 
referred, but have not read the Maine and 
Virginia Reports referred to as we have not got 
them in our library here. 

Permit me to say that the Maryland cases 
referred to, do not, in my judgment, cover the 
point in question, as the principle involved is 
not the right of subrogation of the second 
mortgagee to the rights of the first mortgagee 
whose mortgage he has paid,but,has the second 
mortgagee the right to pay the first mortgage off 
and demand an assignment of the mortgage. 
If this is the undoubted right of the second 
mortgagee, any one holding a small second 
mortgage, and desiring a good investment could 
come into equity and compel the first mortgagee 
to accept his money and assign to him that which 
the first mortgagee desires to keep for him- 
self. 

Under a recent act passed by our Legislature 
(1896),—the income on all mortgages executed 
after the passage of said act, is taxed at the rate 
of 8 per cent, so of course, mortgages upon val- 
uable real estate executed prior to the passage of 
this act, are much sought after by investors. I 
take the liberty of writing at length upon this 
subject, as I did not seem to make myself clear 
in my former letter, and it is a matter of much 
interest, not only to all Marylanders, but to 
all other investors as well. 

Thanking youin advance for any information 
which you can furnish me upon this subject I 
remain, 

Very truly yours, 
A Subscriber. 


The case of Gatewood v. Gatewood, 
75 Va. 407, referred to in our former 
reply, contains a statement of the law 
showing the difference between assign- 
ment and subrogation. As this bearsupon 
the precise point of inquiry, we quote a 
portion of the opinion. Staples J. says: 

‘*‘We must be careful to distinguish 
between an assignment of the mortgage 
debt, and a mere right of subrogation to 
the lien of the mortgage creditor. As-- 
signment is the act of the parties and 
depends generally upon intention. 
Where the nature of the transaction is 
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such as imports a payment of the debt, 
and a consequent discharge of the mort- 
gage, there can of course be no assign- 
ment, for the lien of the mortgage is 
extinguished by the payment. A mort- 
gage creditor cannot be compelled to 
assign the debt and mortgage upon re- 
ceiving payment. All that he can be 
required to do is to give an acquittance 
and release. * * (The court here 
states an exception, where the party 
making payment occupies the position 
of surety to the debt or is in some way 
personally bound for its payment, and 
then continues:) But if the party mak- 
ing payment does not occupy the posi- 
tion of surety for the debt, as a general 
rule he cannot claim to be entitled as 
assignee unless by agreement with the 
creditor. 

“Subrogation is, however, a very 
different thing from an assignment. It 
is the act of the law, and the creature of 


a court of equity, depending not upon 


contract, but upon the principles of 
equity and justice. It presupposes an 
actual payment and satisfaction of the 
debt secured by the mortgage. 

“But although the debt is paid and 
satisfied,a court of equity will keep alive 
the lien for the benefit of the party who 
made the payment, provided he as 
security for the debt ‘has such an interest 
in the land’ as entitles him to the benefit 
of the security given for its payment.” 

Under the law as here stated, a junior 
mortgagee, having ‘‘an interest in the 
land” would have the right to pay off 
the first mortgage and be subrogated to 
the /ien thereof upon the land, but would 
not have the right to demand an assign- 
ment of the mortgage, and could not ob- 
tain this, to hold and keep alive as a 
desirable investment, without the con. 
sent of the first mortgagee. In other 
words, he might kill, by payment, the 
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investment of the first mortgagee, but 
could not succeed to it himself, but only 
to the lien of the latter, unless the first 
mortgagee consented that the transaction 
should take the nature of purchase and 
assignment, rather than payment and 
subrogation, 

The cases we cited in our last were 
upon the point of payment and subroga- 
tion; the cases desired by our corres- 
pondent, are concerning the second 
mortgagee’s right to tender the amount 
of the first mortgage debt, and demand 
anassignment, The Virginia case states 
the law in denial of this right. There 
are many other cases to the same effect. 

In Ellsworth v. Lockwood, 42 N. Y. 
89, after reviewing the authorities, the 
court of appeals said: ‘'Upon the whole 
we do not think it can be said to be the 
law of this state that the right to redeem 
a mortgage, that is, the right to compel 
the holder of it to accept or receive pay- 
ment of it, afterit is due and payable, 
carries with it the right, upon such re- 
demption,to an assignment of the mort- 
gage and of the bond or other instrument 
evidencing the mortgage debt, or of 
either, unless the redeeming party has 
the position of surety,or can be regarded 
as surety for the mortgage debt.”’ 

In Holland v. Citizens Sav. Banx, 16 
R. I. 736 (decided in 1890) the court 
states the rule thus: 

“The rule which is the more generally 
recognized is that a mortgagee cannot 
be required to assign the mortgage upon 
receiving the amount due thereon, un- 
less the person making payment is en- 
titled to such assignment for some equit- 
able reason, but can only be required to 
release or discharge the debt and mort- 
gage, or, if the person making payment 
prefers, to surrender them to him un- 
cancelled.” Citing, Butler v. Taylor, 
5 Gray, 455; Lamb v. Montague, 112 
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Mass. 352; Hamilton v. Dobbs, 19 N. J, 
Eq. 227; Bigelow v. Cassedy, 26 N. J. 
Eq. 557; Chase v. Williams,74 Mo. 429; 
and the Virginia and New York cases 
above quoted from. 


Interest on State deposits—Wisconsin. 


THe CHEROKEE STATE BANK, 
CHEROKEE, IowA, May 14, 1898. 
Editor Banking Law Journal: 

Dear Sir:—Will you kindly advise me in 
what issue of your Journal the case of the State 
of Wisconsin against the State Treasurers for 
the recovery of interest paid to the Treasurers 
on public funds, was reported, and greatly 
oblige. I have looked through the index of the 
several volumes but do not seem to find the 
case. 

Yours truly, 
E. D. Huxrorp. 


The decisions you refer to were not 
published in the Bankinc Law JouRNAL. 
They were rendered Apri! 11, 1893 and 
will be found reported in full in 84 Wis- 
consin reports, covering 64 pages of 
that volume. The titles of the cases 
and where to be found, are as follows: 

State v. McFetridge and others, 84 
Wis. 473; 

State v. Harshaw and State v. Sawyer 
and others, 84 Wis. 532. 

In briefest outline the main points 
decided in the McFetridge case are that 
under the statutes of Wisconsin, the 
legal title to public moneys coming into 
the State Treasurer's hands,is notin him, 
but in the State; and that while a de- 
posit by the State Treasurer of public 
moneys in the banks was not unlawful, 
nor was it unlawful for him to stipulate 
for and receive interest, yet that such 
interest was an accretion to the fund 
and belonged to the State as the owner 
of the fund. The court held that the 
intention of the banks, or of the Treas— 
urer, that he should retain the interest 
as his own, and their belief that he was 
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entitled thereto, could not affect its 
ownership or its character as part of the 
public funds. Being received by the 
Treasurer by virtue of his office, his 
failure to account therefor,was a breach 
of his official bond; general knowledge 
of the custom of treasurers to retain to 
their own use interest upon deposits of 
state funds, and acquiescence therein by 
the state authorities for many years, 
could not make it a valid custom; and 
that in an action against a treasurer and 
the sureties on his official bond to re- 
cover the amount of interest so received 
by him and not accounted for, interest 
may be recovered on such amount from 
the expiration of his term of office. 

In the case against Harshaw, Sawyer 
and others, the proposition is affirmed 
that the State Treasurer and the sureties 
on his official bond, are liable to the 
State for the interest received by him 
from the banks on state funds deposited 
therein, in his name as treasurer, with 
interest thereon from the close of his 
official term; and the further proposition 
is decided that where such interest was 
received by a person other than the 
treasurer and deposited in a bank in the 
name of its president as trustee, the lat- 
ter being a surety on the Treasurer’s 
bond,the State may recover the amount 
so received and deposited. 


Partner as Surety. 


New Or LEAns, La. May 2, 1898. 
Editor Banking Law Journal: 

Dear S1r:—Can an individual member of a 
co-partnership become surety on an attachment 
bond executed by his firm as principal? Is he 
such surety as the law contemplates on a bond 


of that character? 
Lex. 


He is not competent as surety. 
Bayne v. Cusimano, 50 La—Ann.) 


(See 
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Maturity of Demand Note. 


GREENSBORO, N. C. May 2, 1898. 
Editor Banking Law Journal: 
DEAR Sir:—Is a demand note due the day of 
its date, or the day after? 
yr. c. 


A note payable on demand is due the 
day of its date, Caldwell v. Rodman, 
50 N.C. 139. 


Payment to president away from bank. 


e 


Inp. May 2, 1898. 
Editor Banking Law Journal: 

DEAR Sin:—The maker of a note held by a 
bank, and past due, made two partial payments 
thereon to the bank’s president, both away 
from the bank, one in another city; taking the 
president’s receipt therefor, The money was 
not turned in to the bank funds, but the presi- 
dent proved a defaulter. Are these payments 
binding upon the bank, or can it enforce full 
payment of the note from the maker? he note 
has always remained in the bank's possession, 
and no credit was ever given for the payments 
thereon, 


Cashier. 
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We think the bank is not bound, as 
the payments were not made in the 
usual way of transacting business with 
a bank. The lawof Indiana, applicable 
to a transaction of this nature, is dis- 
cussed in the recent case of Tulley v. 
The Citizens’ State Bank of Plainfield, 
18 Ind. App. 240. We refer ‘‘Cashier” 
to that case as an authority in point, 


Indorsed Demand Note. 


N. J. May 4, 1898. 
Editor Banking Law Journal: 

Dear Sir:—I read with interest your editorial 
and the decision of Judge Dixon in your April 
number as to the necessity of early presentment 
of a demand note in order to hold the indorser 
liable. Now incase we take a demand note 
from one of our customers with an indorser, as 
security, desiring to let the loan run along in- 
definitely, but with the right to recall upon 
demand,what method shall we adopt to preserve 
the indorser’s liability? 

Inquirer. 


Have the indorser sign a written or 


stamped waiver of demand, protest and 
notice. 


TAXATION OF FRANCHISES IN MISSOURI. 


Ata meeting of the county board of equaliza- 
tion, at Kansas City, Mo., in the latter part of 


April, an opinion was rendered by County 
Counselor Reed bearing on the liability of fran- 
chises to taxation. 

On this point the county counselor holds: 

‘*My opinion is, particularly in all street rail- 
way concerns, corporations can be taxed for the 
value of their franchises, to be determined from 
the market value of the capital stock; the as- 
sessed value of personal property other than 
the franchise. I think the same rule applies to 
other corporations enjoying public franchises. 
By this I mean that class of corporations which 
enjoy special privileges in the use of public 
highways, and who are permitted to invoke for 
their benefit the right of eminent domain. 

‘*This necessarily includes gas companies ex- 
ercising the power of laying pipes and mains 
in the public highways; telephone companies 
claiming and exercising the right to erect poles 
in the public highways, and other corporations 


exercising similar rights. 

‘*But in my judgment, the right to tax the 
franchises of railway companies is much clearer 
than the right as to the other corporations men- 
tioned, arising from the fact that section 5, art. 
1o of the constitution of Missouri expressly 
provides: 

‘***All railway corporations in this state, or 
doing business therein, shall be subject to taxa- 
tion for state, county, school, municipal and 
other purposes on the real and personal property 
owned or used by them, and on their gross 
earnings, their net earnings, 
and their capital stock.’ 

‘But in the absence of any such constitutional 
provision, I still think that franchises and 
special privileges are property, and this view is 
based upon numerous decisions of the state and 
federal courts, and particularly in the case of 
the Adams Express Co, v. Ohio state treasurer, 
165 U.S. supreme court. 194, afterward ad- 
proved by the same court in 166 U. S, 185,” 


their franchises 












In view of the many inquiries received 
in this office regarding the right of creditors 
and stockholders of insolvent national banks to 
relief as against any error made in basing an 
assessment against the shareholders upon an 
incorrect estimate of the deficiency in the assets, 
the following statement is made as to the future 
policy of the comptroller. 

In the case of the United States v. Knox, 102 
U. S. 425, the court uses the following language 
in outlining the process to be pursued in fixing 
the separate liability of the shareholders: 

‘In the process to be pursued to fix the 
amount of the separate liability of each of the 
shareholders, it is necessary to ascertain: 

(1) the whole amount of the par value 
of all the stock held by all the share- 
hclders; (2) the amount of the deficit to be paid 
after exhausting all the assets of the bank; (3) 
then to apply the rule that each shareholder 
shall contribute such sum as will bear the same 
proportion to the whale amount of the deficit as 
the stock bears to the whole amount of the capi- 
tal stock of the bank at its par value, Thereisa 
limitation of this liability. It cannot in the ag- 
gregate exceed the entire amount of the par 
value of all the stock. 

‘‘The insolvency of one stockholder, or his 
being beyond the jurisdiction of the court, does 
not in anywise affect the liability of another; 
and if the bank itself, in snch case, holds any 
of its stock, it is regarded in all respects as if 
such stock were in the hands of a natural per- 
son, and the extent of the several liability of 
the other stockholders is computed accordingly.” 
Crease v. Babcock, 10 Metc. Mass.,. 325. 

The court further says: ‘‘Although assess- 
ments made by the comptroller under the cir- 
cumstances of the first assessment in this case, 
and all other assessments, successive or other- 
wise, not exceeding the par value of all the 
stock of the bank, are conclusive upon the 
stockholders, yet if he were to attempt to en- 
force one made, clearly and palpably, contrary 
to the views we have expressed, it cannot be 
doubted that a court of equity, if its aid were 
invoked, would promptly restrain him by in- 
junction.” 
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ASSESSMENT AGAINST NATIONAL BANK SHAREHOLDERS. 


Official statement of the Comptroller of the Currency as to his futare Policy. 





The supreme court of the United States hav- 
ing thus determined the basis upon which, 
under the law, the comptroller fixes the amount 
of the assessment to be levied against the share- 
holders of an insolvent bank, no other course is 
proper than a reconsideration of the question of 
the amount of the deficiency when the matter is 
brought before him upon complaint of either 
depositors or stockholders, or where an error 
becomes manifest to him in the course of the 
further administration of the trust. 

The position of the comptroller in his relations 
to the stockholders is that of a trustee for the 
collection, in the interest of the creditors, of all 
the legal liabilities of the stockholders underthe 
Statute, and as further defined by the courts. 
In pursuance of this duty as trustee,when upon 
further administration of the trust, an error in 
a former assessment is demonstrated in estimat- 
ing the deficiency in the assets of the trust at 
too small an amount, it will become the duty of 
the comptroller to review the former action and‘ 
if necessary, to levy an additional assessment 
upon the stockholders of the insolvent bank for 
the purpose of collecting from each stockholder 
that proportion of the difference between the 
estimated and the actual deficiency which the 
stock of the individual stockholder bears to the 
total stock of the bank. 

If, in the endeavor to enforce such liability, 
through an error as to the exact deficiency,there 
is collected a greater amount from the share- 
holders than that for which they are legally 
liable, the comptroller then becomes trustee for 
the stockholders who have paid such excess, 
charged with the return of the said excess to 
the contributing stockholders in the proportion 
in which they have paid their original assess- 
mentto him. The determination of the amount 
to be returned to such stockholders must 
necessarily be deferred until the final closing of 
the trust, an amount being reserved at all times 
in the hands of the comptroller sufficient to 


afford full protection to said contributing 
shareholders against any contingency of change 
in the amount collected from the assets over 
the estimated value of assets at the time of the 
assessment. 

Washington, May 5, 1598. 


CURRENT NEWS AND TOPICS. 


CURRENT 


Embracing Items of Interest in all the States. 


NEWS AND TOPICS. 


Readers are requested to communicate matters arising locally 


to enhance the interest and value of this department. 


A letter has been received by the District of 
Columbia Commissioners from A. C. Dunn of 
Columbus, Ohio, inclosing a five-dollar note 
issued by the corporation cf Georgetown many 
years ago, the writer asking that it be redeemed, 

The old note, badly tattered and yellow with 
age, looks very much like a confederate note, 
but Mr. Dunn explains that he knows it is not 
such a note because it was issued in the Dis- 
trict of Columbia. 

The bill reads in part as follows: 

‘The corporation of Georgetown will pay $5 
to the bearer on demand, at their office, in Vir- 
ginia bank notes.” 

The date of its issue is not decipherable nor 
are the signatures of the then municipal officers. 
It is needless to say that the commissioners will 
inform Mr. Dunn that the note is ‘‘N. G.”’ save, 
perhaps, as an historical relic. 


The New York Board of Trade and Trans- 
portation at its April monthly meeting unani- 
mously approved of the currency bill prepared 
by Messrs. McCleary, Prince and Mitchell, and 
urged its prompt passage. This board is com- 
posed of 800 individuals and firms engaged in 
manufacturing and mercantile pursuits, and 
only has three bankers in its membership. 


A dispatch from Washington to the Kansas 
City Times under date of May 3,says: Inspired 
by patriotic motives, nearly all of the national 
banks in America have offered their services to 
Secretary of the Treasury Gage in disposing of 
the bonds which will be authorized under the 
war revenue bill, which is now being considered 
by the finance committee of the senate. In 
e-ery instance services are offered without com- 
pensation or commissions of any sort. Within 
the last two days a flood of offers have been 
received, and Secretary Gage states that each 
will be accepted. 

Assistant Secretary of the Treasury Vanderlip 
says that the generosity and regularity with 
which the banks of the country have volun- 
teered their services indicate that there will be 
a great selling demand of the bonds. It seems 


that but one motive has actuated them in their 
desire to serve the country without promise of 
being rewarded. A large number of the offers 
have come from banks in the south, indicating 
the desire of the southerners to show their 
patriotism in common with the north. Mr, 
Vanderlip states that these offers are an innova- 
tion in bond issues, and evidence the fact that 
the country is enjoying wondertul prosperity, 
despite the conditions created by war. In many 
of the communications is stated the fact that 
there will be little or no trouble at all in dispos- 
ing of the bonds as soon as they are issued. 


Early in April, the following letter was sent 
to Secretary Gage by Edward E. Poor, presi- 
dent of the National Park Bank of New York. 

“In the event of the government requiring 
funds for use in the present crisis, the facilities 
and resources of this bank are hereby offered 
for that purpose; and should congress authorize 
an issue of bonds for popular investment, we 
desire to offer the services of this bank, with its 
5,000 correspondents in all parts of the country, 
for the distribution of the bonds to the people 
without commission or charge of any kind.” 


Under date of April 27, 1898, the Citv Bank 
of Buffalo, N. Y., announces as follows: 
‘‘We have completed arrangements which en- 


able this bank to issue drafts direct on the 

CANADIAN BANK OF COMMERCE, 
DAWSON CITY, KLONDIKE, 
the center of the Yukon Gold Bearing District, 
and with a view of meeting the requirements of 
travelers and others, for carrying funds safely, 
and using same in the Klondike region, the City 
Bank, Buffalo, N. Y., will be pleased to furnish 
credits available in that part of the country. .In 
sending us funds to be converted into drafts as 
above, please forward payee’s signature for the 
purpose of identification. We will be glad to 
correspond with you if you have any applica- 
tions.” 


The annual report submitted by the board of 
directors of the Milwaukee Chamber of Com- 
merce to the members in April contained some 
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facts which illustrate the stability of the organi- 
zation. In connection with the Chamber of 
Commerce membership, there is a gratuity 
fund, the income of which is used annually in 
payment of gratuities to heirs of deceased mem- 
bers. This fund at the end of the fiscal year 
amounted to $104,486 par value of the securities 
in which it is invested and to $111,006 at the 
current market values of the same. The net 
income from the fund for the past year, payable 
to the widows or heirs of fifteen members who 
died during the year, was $6,008.90, and since 
1880, when the fund was established with $45- 
ooo as a foundation, the sum of $83,400 has 
been paid out in gratuities. The report showed 
that the general receipts for the year were $33,- 
690.50; disbursements, $33,534; cash balance, 
$10,600. There are 598 members in good stand- 
ing, and the limit of membership is only 607. 
President Vance, among other matters, referred 
to the recent interpretation of the interstate 
commerce act by the United States supreme 
court as being apt to deprive Milwaukee of the 
benefits of the decision of the interstate commis- 
sion in the case of the Chamber of Commerce 
against certain railroads, in which they were 
charged with discrimination against Milwaukee 
but added that the railroads had given the 
board of directors assurances that they would 
comply with the letter and spirit of the com- 
mission’s decision as early as practicable, and 
that they would endeavor to induce their com- 
petitors to accept the same rulings with refer- 
ence to grain rates to Milwaukee. 


The largest check ever drawn on the Bank of 
England was presented on May 7th when China 
paid the last installment on her indemnity to 
Japan. Its face called for 11,000,000 lbs. (over 
$55,000,000). It passed between the represen- 
tatives of each country. The result will be that 
the Japanese troops will at once vacate Wei- 
Hai-Wei and the British will follow in its 
occupancy. 


Arrangements have been made by the banks 
of the Baltimore Clearing-house Association to 
deposit gold at the central depository and re- 
ceive clearing-house certificates in exchange. 
These certificates are to be used in settling 
clearing-house balances between the banks. 
This action is caused by the plethora of gold 
which is possessed by the banks and the scarcity 
of greenbacks,—Baltimore Sun. 
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CRIMINAL RECORD. 


EMBEZZLEMENTS.—A report from Northamp- 
ton, Mass., under date of May 3, says: The 
Hampshire County National Bank and the 
Hampshire Savings Bank will have to go into 
the hands of receivers as the resuit of pecula- 
tions by Lewis Warner, the president of the na- 
tional bank and treasurer of the savings bank. 
The total loss will amount to $300,000, the 
stealings having gone on for 30 years. Mr. 
Warner has disappeared, and it is supposed 
that he is now in the West, although every at- 
tempt to locate him so far has failed. Mr. War- 
ner left a note saying that he thought that the 
loss of the two financial institutions of which he 
had control would be about $300,000, a state- 
ment that the receivers have since verified. 
Since the banks were on the same floor of the 
building and Mr. Warner had access to the 
books of each, it was an easy matter for him to 
conceal the stealings from the examiners. 


The First National of Carthage, N. Y., closed 
its doors May 3. The president of the bank is 
missing, and an investigation of his accounts is 
being made. The following notice was on the 
doors of the bank. ‘‘Notice to depositors: The 
president of this bank, E. H. Myers, has ab- 
sconded, and the directors ascertained last night 
that his acconnts are short. They have ordered 
the bank closed for a more thorough examina- 
tion. Depositors will doubtless be paid at an 
early date.” Myers has been defrauding the 
bank for eight years, it is discovered on invest- 
igation. The amount of the defalcation is esti- 
mated at $110,000, The First National was or- 
ganized on January r, 1880, with a capital of 
$50,000, and has aiways paid regular semi- 
annual dividends: In 1894 the capital was in- 
creased to $100,000, with snrplus and profits of 
$31,695.56. The New York correspondent was 
the Importers & Traders National. The depos- 
its were in the neighborhood of $200,000. Bank 
Examiner Josiah Van Vranken is now in charge 
of the bank. He has made a partial investiga- 
tion, and states that the affairs of the bank are 
in a very muddled condition, and some time will 
elapse before an accurate total of President 
Myers’ defalcation will be obtainable. The pec- 
ulations began in 1889, two years after Myers 
was chosen president. Myers has loaned to 
even distant relatives with only notes as secur- 
ity. Some of these are available, but some are 
of little value, and those which may be realized 
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upon will still leave a large amount due the 
bank. 


Fase Reports.—The bank commissioners 
examining the affairs of the First State Bank of 
Marion, Kansas, which ciosed its doors Friday, 
May 6, found sufficient evidence to justify them 
in swearing out warrants for the arrest of Harry 
E. Mason and H. C. Blum, president and cash- 
ier. The complaint is made by Thomas Osborn, 
deputy state bank commissioner, on the charge 
of making false report to the examiner of the 
condition of the bank. 

Examination was waived in both cases, and 
bonds given and parties released. The cases 
will not come up before the September term of 
court. Allof the records and securities have 
been placed in the vaults of the Bank of Com- 
merce of Marion for safe keeping. 

It is reported that Mr. Mason is at his home, 
completely prostrated. Mr. Blum is a young 
man about 25 years old, and bears an excellent 
reputation in the community. 


The Commercial State Bank at Lehigh, Kan- 
sas, has also been taken in charge by deputy 
bank commissioner Waterman. 

Of both the Lehigh and Marion banks Harry 
E. Mason is the president and principal stock- 
holder. The first has a capital stock of $5,000 
and the other one of $10,000. The causes of 
the failures are declared to be of a special char- 
acter and to embrace nothing of a general na- 
ture. The Marion institution was formed by 
the reorganization of the Cottonwood Valley 
National Bank in 1894. The reorganization was 
effected and the bank was in running order 
without authority from the state banking de- 
partment. Since then it has been trying to pull 
out from under its load and get its affairs into 
shape to be eligible to authority under the new 
banking law, but the task was too great. 


TRAIN Robsertes.—The westbound Southern 
Pacific train No. 20 was taken in charge by 
masked men at Comstock, Texas, at midnight 
April 28, and two mi'es west of the station the 
express car and engine were detached and run 
a short distance. The robbers wrecked the 
through safe and took the entire money con- 
tents, amounting to $20,000. The express car 
was badly wrecked by the explosion. No one 
was injured and none of the passengers were 
disturbed. The robbers took a trail southward 
toward the Mexican border, and a posse was 
made up at Del Rio and followed in hot pursuit, 
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Five masked robbers held up and robbed pas- 
senger train No. 3 on the Alabama Great South- 
ern road at y.40 o'clock May 14, one mile south 
of Cuba, Ala., and 125 miles below Birming- 
ham. Engineer Charles Elliott and Conductor 
Martin Ford were in charge of the train. 

The robbers got on at Cuba, and a few mo- 
ments later the engineer was covered with sev- 
eral revolvers, and ordered to stop the train at 
the state line. The robbers compelled the en- 
gineer and fireman to accompany them to the 
express car. Messenger Nickling refused to 
open the doors of the car, and several shots 
were fired through them. 

After the robbers threatened to blow up the 
car with dynamite, the messenger opened the 
doors, but not until he had successfully hid sev- 
eral thousand dollars. The robbers secured a 
bag of silver containing $500, They then made 
off through the woods, Officers from Meridian, 
Miss., have gone to the scene. It is believed 
that the robbers are the same gang which held 
up a train at the same place three years ago. 


ATTEMPTED Roppery.— Cashier Oscar Al- 
brecht of the German American Bank of St. 
Joseph, Mo., was held up in his office in the 
bank at 10 o'clock in the morning of April 28 by 
an insane man armed witha rifle, who demand- 
edalarge sum of money. A parley followed. 
The timely entrance of a customer gave the 
cashier temporary release. Clerks were alarmed, 
and while the cashier held the man in conversa- 
tion, officers were summoned. 
no resistance to arrest. His name is Jacob 
Weiss. He is a prosperous farmer. Four 
weeks ago he returned from a visitto Germany. 


The man made 


ADVERTISING MANAGER'S COLUMN. 


Of all modern inventions probably nothing 
has brought so much satisfaction to American 
homes or so acceptably met a long felt want as 
the Mosely Folding Bath Tub which made its 
advent just prior to the World's Fair. Since 
that time, however, it has made such progress 
and improvement that thousands of homes of all 
classes are now furnished with this modern con- 
venience. Special features of advantage of 
this tub are that no bath room is necessary as it 
shuts up like a folding bed, without the danger 
of being entrapped therein, occupying but little 
space and is an ornamentin any room. It is 
adapted to city or country use, with or without 
water or sewer service. Complete provision is 
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made for water supply and waste. The tub is 
made both with and without heater, offering 
many advantages either way. The full equip- 
ment affords in such a compact, convenient and 
economical manner an abundant supply of hot 
water for the bath, without which none are 
complete, as to establish it in great favor with 
all. It sells at moderate cost and easy terms of 
payment are offered by the manufacturers. 
Every thrifty home of however moderate means 
is thus enabled to enjoy the inestimable bless- 
ing of a full and complete bath service. These 
tubs are also found especially desirable for the 
summer cottages of the well-to-do, as well as 
in their city homes. See the tub illustrated in 
our advertising pages. 


The Combination Bank Account System in- 
vented by J. H. Meath, 28 roth St. Buffalo, N. 
Y. possesses features which commend it to every 
business person using a check book. It shows 
how the account may, by a very simple and 
convenient method, be put into a concise and 
comprehensive form which renders it easy to 
prove balances and to rapidly audit the account 
atany time. By his method the account is at 
once written inthe form of a monthly statement, 
the twelve monthly totals showing a summary 
of the year’s business. There is nothing intri- 
cate in his system but everything is plain and 
practical. We have personally examined it and 
unhesitatingly state, that, in our opinion, its 
use should prove a real benefit to those adopting 
it. His advertisement appears in this issue of 
the Journal. 


Trust bankers to get hold of the good things. 
‘*Management of Private Corporations” was not 
originally intended for bankers, but they have 
gotten hold of it, they find it valuable; they read 
it and profit, They recommend it to their 


LAW JOURNAL. 


friends, From Maine to California, from Can- 
ada to Mexico and throughout Europe, bankers 
have bought and are still buying this book. 

Worth it, and you’ll get not little, but much 
information. If the book gives but one useful 
piece of information, the price is worth it; but 
much useful information is given. 

The price is $2.00 for the cloth, and $2 50 for 
the law sheep edition. Post paid. It is sold by 
law book sellers everywhere; or sent postpaid 
by the publishers upon receipt of price. It is 
published by the Bankers’ Supply Company of 
Chicago. 


Now that the Summer is coming on and 
bicycle riding will again be taken up for health 
and pleasure, one of the important details to be 
considered is the matter of a comfortable saddle, 
without which the pleasures of a ride are want- 
ing. We illustrate in our advertising pages 
what is known as the ‘Health Saddle,” also 
called ‘‘The Sims Saddle” which is ‘‘soft where 
it ought to be,” has a cushion edge, soft nose, 
and is every way healthful and satisfactory. It 
is manufactured by the Sims Saddle Company, 
Canton, New York, who issue a pamphlet fully 
describing the saddleand containing recommen- 
dations by prominent M. D.’s. 
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We invite the attention of readers who enjoy 
a good, comfortable smoke to the advertisement 
of ‘‘Cedar Rapids Cob Pipes” appearing else- 
where in this issue, These pipes are manu- 
factured from the finest selected Missouri cobs. 
They are made in straights, barrels, half bar- 
rels, acorn, burr oaks, eggs and many other 
styles. They are notonly clean,sweet smokers, 
but are ornamental and the handsomest cob 
pipes made. It will cost very little to givethem 
a trial. 


THE NEW YORK STATE SOCIETY OF PUBLIC ACCOUNTANTS, 


The New York State Society of Certified Public 
Accountants held its annual meeting at the 
Hotel Waldorf-Astoria May gth, and unanim- 
ously re-elected Charles W. Haskins, President 
and A. W. Teele,Secretary. J. R. Loomis and 
H.R. M, Cook were elected Vice Presidents 
and J. N. Kelly, Treasurer. H. S, Corwin, the 


former treasurer, received a re-election but 
declined to serve another term which led to Mr. 
Kelly’s election. R.A. Dennis, H. S, Corwin, 
Charles P. Robinson, Francis Gottsberger, F. 
J. MacRae, Henry Harney, J. A. McKenna and 
R. L. Cuthbert were chosen directors. The 
society now has a membership of seventy-five 
and is in a prosperous condition. 





ARTHUR W. SMITH, C. P. A. 
(See page 334). 





